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In the Matter of: *

Kenneth A. Markee *
Claimant *

*

V. * Case No. 1998-LHC-2480

Hodgdon Yachts, Inc. *
Employer * OWCP No. 1-143840

*

and *

Acadia Insurance Co. *
Carrier *
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Appearances:

Gary A. Gabree, Esq.
For the Claimant

Cathy D. Roberts, Esq.
For the Employer/Carrier

Before: DAVID W. DI NARDI
Administrative Law Judge

DECISION AND ORDER - AWARDING BENEFITS

This is a claim for worker's compensation benefits under the

Longshore and Harbor Workers’ Compensation Act, as amended (33

US.C. 8901, et seq), herein referred to as the “Act.” The
heari ngs were held on Decenber 10 and 11, 1998 in Portland, Mi ne
at which tine all parties were given the opportunity to present
evi dence and oral argunents. The followng references wll be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Claimant's exhibit and RX for an exhibit offered by the
Enpl oyer/ Carrier. This decision is being rendered after having
given full consideration to the entire record.

Post-hearing evidence has been admitted as
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Attorney Gabree's letter filing

Various Correspondence rel ating
to obtaining a purple heart for
Elliott B. MDougal, the
grandfather of Claimant’s wfe
(a total of fifteen pages)

Attorney Gabree's letter filing
t he

Decenber 11, 1998 report of
James T. WIlson, MD.

Attorney Gabree's letter filing
t he

Decenber 8, 1998 Deposition
Testinmony of Maurice E. Knapp,
M D., a docunent provisionally
identified at the hearing, as
well as the

Decenber 29, 1998 Deposition
Testi nmony of Chad Noah Duncan

Attorney Gabree's letter filing
a status report relating to addi-
tional post-hearing subm ssions

Attorney Gabree's letter filing
t he

January 11, 1999 Deposition
Testinmony of Robert Amidon, a
docunent provisionally identified
and di scussed at the hearing

Attorney Roberts’ letter filing
t he

January 5, 1999 Deposition Tes-
tinmony of Curt Crosby

January 6, 1999 Deposition Tes-
tinmony of Merritt Grover (with
attachnent s)
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RX 13 December 17, 1998 Discovery 02/16/99
Deposition of Robert Amidon
(two volumes)

RX 14 January 18, 1999 report of Seth 02/16/99
Kolkin, M.D.
RX 15 Attorney Roberts’ letter re- 03/ 12/ 99

guesting a short extension of

time for the parties to file

their post-hearing briefs (the

request was granted)
CX 84 Caimant’ s brief 03/ 18/ 99
RX 16 Respondents’ bri ef 03/ 19/ 99

The record was closed on Mirch 19, 1999 as no further
docunents were fil ed.

Stipulations and Issues
The parties stipulate, and | find

1. The Act applies to this proceeding.

2. Cl ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ati onship at the relevant tines.

3. Cl aimant all eges that he suffered an injury on April 14,
1998 in the course and scope of his enpl oynent.

4. Gl ai mant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claimfor conpensation and the
Enpl oyer filed a tinmely notice of controversion on April 24, 1998.

6. The parties attended an informal conference on July 10,
1998.

7. The applicabl e average weekly wage is $582. 13 based on

Caimant’s earnings with this Enployer.

8. The Enpl oyer and its Carrier, just prior to the hearing,
agreed to begin the paynents of conpensation benefits to C ai mant.

The unresolved issues in this proceeding are



1. Whether C aimant’s disability is due to a work-rel ated
injury in the manner alleged by him

2. If so, the nature and extent of his disability.

3. Whet her O ai mant’ s aver age weekl y wage shoul d i ncl ude hi s
concurrent earnings as a self-enpl oyed painter and

4. If so, Claimant’s average weekly wage as of April 14,
1998.

5. Caimant’ s entitlenent to nedical benefits, includingthe

recommended surgical procedure, and interest on any past due
conpensation, and his attorney’s entitlenent to a fee plus
litigation expenses.

Summary of the Evidence

Kenneth A. Markee (“C aimant” herein), thirty-five (35) years
of age, with an el eventh grade formal education and a GED obt ai ned
while serving inthe US. Arny, as well as an enpl oynent history of
manual | abor, began working for his father’s conpany and he had
nmyriad duties such as house framng, roofing, painting and
wal | papering. 1In 1984 or 1985 he becane sel f-enpl oyed as a painter
under the name East Coast Painting, a name which was changed, for
| egal reasons, to Markee Painting Conpany (“MPC’), a conpany which
also did nyriad jobs in connection with home inprovenents such as
pai nting, wallpapering, floor sanding, etc. Caimnt did nost of
t hese jobs by hinmself, although at tinmes he hired others to assi st
him neet a custoner’s deadline. Wile he did nostly residenti al
work, he also did sone commercial and industrial jobs, d ainmnt
remarking that to do this work, he had to utilize his know edge of
bl ueprints, cost estimating, purchasing supplies, organizing work
schedul es, etc. I ndustrial jobs were physically demanding and
often invol ved setting up stagings, sandblasting, and determ ning
whi ch chem cals and solvents had to be used. On the other hand,
residential painting required the use of user-friendly types of
pai nt and environnental |y sound practices. He also installedtile
flooring, carpeting, drywall and masonry products. He had to use
a variety of tools and equi pnent to performhis tasks. He did both
interior and exterior work. (TR 53-71)

Caimant is a nost industrious person and for a period of
about five nonths he was concurrently working at three jobs. In
Decenber of 1996 he began working at the Booth Bay Harbor School
System as a custodi an and on January 20, 1997 he began working as
a painter for Hodgdon Yachts, Inc. (“Enployer”), a maritine
facility in East Boot hbay Harbor, adjacent to the navigable waters



of the Atlantic Ocean where the Employer builds and repairs yachts

and vessels. Claimant was earning $8.30 per hour as a custodian

after he had completed his day shift at the Employer where he was

earning $14.00 per hour at his hiring. He worked weekends and

nights as needed as a self-employed painter. However, in June (?)

of 1997 he stopped working as a custodian because his forty hours

on that job conflicted with his forty hours of work at the

Enpl oyer’ s shi pyard. However, he continued to operate as MPC
wor ki ng weekends and nights, O aimant remarking that he worked so
many hours to establish his new business in town and to support his
gromng famly. 1In fact, he went to work for the Enpl oyer because
of the fringe benefits avail able there. Moreover, as the Enpl oyer
buil ds | arge yachts, Caimant wanted to enhance his skills as a
pai nter/varnisher; his title is that of a painter/boat builder and
he basically did whatever was needed on the yachts, such as hul
installation, fiberglassing, painting, varnishing, cabinet making,
doing inventory work, storing and receiving supplies, etc.
(TR 71-83)

On April 14, 1998 C ai mant was wor ki ng on t he Antonista, a 130
foot single masted sailing vessel, Caimant testifying that
pai nting on a vessel is nuch different than painting, for exanple,
a single famly ranch-styl e hone, because of the vessel’s curved or
elliptical surfaces, working in tight and confi ned spaces. On the
day in question he was working on the sail |ocker toward the aft of
the vessel. The sail |locker —9 feet long, 3 feet high by 3 feet
inwdth —was an area i nto which he actually had to crawl in order
to sand and snmooth the wood surfaces in preparation for painting.
(TR 83-84)

Caimant, while working in the prone position for severa
hours and with his shoul ders wedged against the bul khead and
mast head, reached behind hinself to grab a chisel which he needed
as part of the sanding process. He imedi ately experienced the
onset of |ow back pain a condition which he diagnosed as “very
painful .” He had to crawl out of the deck | ocker through the hatch
and he went to the office and asked to speak to Ti m Hodgdon, the
Enpl oyer’s officer. Caimant was told he was in a neeting and he
then told personnel in the office that he had injured his back
whi | e wor ki ng on the yacht, that he woul d have to go honme and m ght
be in the follow ng day. Cdaimant was in such pain that his co-
wor kers had to take hi mout of his work clothes. C ainmnt, who was
unable to conplete the shift until 3:30 p.m, was taken hone by
Scott Stewart at 2 p.m Caimant had difficulty getting into and
out of the car and, because he had “severe back pain” radiating
down his right leg, he “felt every inperfection” in the roads on
the way honme. He had nuscl e tightness, dizziness and was nauseous
when he arrived honme. (TR 84-86)



However, the symptoms worsened and he went to the Emergency
Room at nearby St. Andrews Hospital. A muscle strain was diagnosed
and he was administered Demerol and Phenergan, and Dr. Dumdey
prescribed Flexeril and Vicodin, cold and heat packs. Claimantwas
told to stay out of work and to see Dr. Webster on Friday, April
18th. He was released from the Emergency Room at 4 p.m. (CX 5
at11l,CX6at12-13,CX7at14) Dr.CharlesP. Kronenthal, Jr.,
opined that Caimant’s synptons were due to his April 14, 1998
work-related injury and that he could return to work on April 20,
1998. (CX 13 at 24)

Dr. Dana J. Webster exam ned Claimant on April 21, 1998 and
the doctor certified that Caimant could not return to work
“pending results of MRl (and) consult with a neurosurgeon.” (CX 15
at 26) As of April 27, 1998, Caimant was still experiencing | ow
back pain and sone knee “unsteadi ness” and he was told to see Dr.
Moran on April 30, 1998 as schedul ed.

Caimant’ s April 22, 1998 MRl was read by Dr. Christian Wagner
as showing a “(c)entral annular tear at L4-5 with mld bul ging of
the disc.” (CX 42 at 168)

Dr. Sean J. Moran, an orthopedic surgeon, opined that
G aimant, as of April 30, 1998, could not return to work (CX 1)
and, as ultrasound provided little relief (CX 1 at 3), additional
tests were perforned and his |unbar spine x-rays “showed) sone
irregularity of the left L4-5 facet joint.” (CX 1 at 4) Dr.
Moran, recomendi ng “an epidural steroid injection,” kept C ai mant
out of work. (CX 1 at 4-7, CX 2 at 8 Dr. Mran al so opined that
Cl aimant’ s | ow back probl ens were caused by his work injury. (CX 3
at 9) daimant had physical therapy at St. Andrews Hospital on
June 18, 1998 (CX 9 at 17-18, CX 18 at 31) (See also CX 7 at
152- 157, CX 38 at 1158-160)

Dr. Webster referred Claimant to Dr. Janmes T. WIlson (CX 18
at 30) and Dr. WIson, a neurosurgeon, agreed that d aimant
“certainly (has) an annular tear at L4-5 level which (the doctor
thought) is the main cause of all of his synptons.” Dr. WIson
di scussed with C aimant the possibility of a spinal fusion but the
doct or suggested that C ai mant postpone such surgery for as | ong as
possi bl e because of his age “for (the success of) these procedures
are not all encouraging to date” and until “all other conservatives
nmeasures have been exhausted,” the doctor remarking “that this
gent| eman woul d best be served under the care of a physiatrist who
can act as a ‘captain of the ship’ with regards to rehabilitation
of his back pain” and that “functional assessnents and work
capacity evaluations can be perforned through their expertise.”
(CX 23 at 75-78, CX 24 at 79-80)



Dr. Richard J. Leidinger, a urologist, examined Claimant on

May 21, 1998 upon referral from Dr. Moran for evaluat i on of “one

epi sode of slight incontinence” and Dr. Leidinger diagnosed
“mnimal to mId bladder outlet obstructive synptons,” a condition
which “may be a slight consequence of his herniated disc,” but
treatnment of this condition was deferred as the “(p)atient seens
nost distressed by his back problem at this tine.” (CX 22
at 73-74, CX 36 at 140-151)

Physical therapy did not provide the anticipated relief and
the therapist so advised Dr. WIlson by his note on Septenber 8,
1998. (CX 10 at 19)

Caimant’s nmedical records also reflect that chiropractic
mani pul ati on by Ron P. Boufford, B.S., D.C., provided little or no
relief. (CX 28 at 127-128, CX 29 at 129, CX 30 at 130-CX 34
at 148)

Dana J. Webster D.O, Caimant’s primary physician, stated as
follows in the doctor’s July 21, 1998 note:

Mr. Kenneth Markee has complained of numbness in his back
since his original injury of April 14, 1998.

This problem has been in addition to his lumbar spine
injuries.

(CX 19 at 34) (Enphasis added.)

Dr. WIlson next saw C ai mant on Septenber 9, 1998, at which
time Caimant was “in bitter pain” due to the | ow back and cervi cal
pai n. Dr. WIlson opined that Caimant’s MRl scan does show “a
slight bulge at the C4-5 level,” that his cervical spine x-rays
show “sone early spondyl osis” and his MR of the |unbosacral spine
shows “a focally degenerated and injured disc” and the doctor
recommended “a lunbar interbody fusion” as all other conservative
nmeasures have provided no relief. Dr. WIson further opined that
Claimant’s synptons were genuine, that he “is a very straight
shooter and has no secondary gain issues that (he could)
delineate.” Dr. WIlson recormmended the follow ng treatnent plan as
nost efficient and orderly: a discogram a neuropsychol ogi cal
eval uati on and an evaluation by a physiatrist. (CX 24 at 81-82)
As of that exam nation the doctor’s di agnosi s was degenerative di sc
di sease at L4-5. (CX 24 at 84, CX 43 at 169) The parties deposed
Dr. WIlson on October 29, 1998 and the doctor reiterated his
opi nions that C aimant’ s chronic | unbar and cervical pain synptons
were causally related to his April 14, 1998 injury and these
opinions wthstood intense cross-examnation by Respondents’



counsel. (CX 27 at 87-126)

Dr. Webster referred Claimant to Casco Bay Rehabilitation for

a “rehabilitation nedicine consultation” because of chronic “l ow
back pain, which has not inproved despite treatnent” and Syed
Kazm, MD., diagnosed Claimant’s synptons as due to “di scogenic
| ow back pain,” a diagnosis supported by a recent MR study which
... (shows an) L4-45 disk tear,” opined that daimnt “would
benefit froma structured physical therapy prograni focussing “on
gently inmproving his flexibility given the significant nuscle
spasns in paraspinals and gluteal region.” (CX 39 at 163-164,
CX 40 at 165-166, CX 41 at 167)

Joseph R  Fitzpatrick, Psy.D., Drector of Behaviora
Medi ci ne, Pai n Managenent Services, Heal th South in South Portl and,
exam ned O ai mant on Cctober 5, 1998, “for psychol ogi cal eval uation
in reference to his potential candidacy for spinal cord fusion,”
and the doctor opined that C aimant was “an appropriate candi date
for a spinal cord fusion from a psychol ogi cal vantage point” and

t he doct or “suggest (ed) t hat potentially post - surgi ca
intervention...(would involve) sone degree of cognitive behavioral
pain managenent/stress reduction training,” as well as *“a

conprehensive program with regard to functional ability and
physi cal restoration,” to include “one on one individual training
in cognitive behavioral strategies and coping techniques.” (CX 75
at 369-371)

G ai mant underwent a three | evel |unbar di scogram on Cctober
7, 1998 and Dr. Matthew Ral ston reported that that diagnostic test
showed “(d)egenerated disc at L4-5 and L5-S1.” (CX 76 at 372-380)

John Pier, MD., exam ned O ai mant on Cctober 26, 1998 and Dr.
Pier, after the usual social and enploynent history, his review of
di agnostic tests and the physical examnation, gave these
i npressions (CX 47 at 178-179):

1. Li kel y di scogeni c pai n.
2. No evi dence of synptom magnification.

Dr. Pier opined that Caimant’s |unbar synptons are causally
related to his April 14, 1998 shi pyard acci dent, that conservative
treatnment has failed to provide the anticipated relief, that the
doctor can “see no other specific treatnments that are likely to
provide him benefits,” that “he is a reasonable candidate for
| unbosacral fusion,” that “M. Mirkee has nade a decision that
surgery is likely his best option” and the doctor saw no “reason to
di ssuade himfromthis ...”

Dr. Thomas F. Mahalic, a neurosurgeon, exam ned C ai mant on
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November 17, 1998 and the doctor, after the usual social and
employmenthistory, his review of diagnostic tests and the physical

examination, “totally concur(red) with Dr. Janmes WIlson's plan for
interbody fusion at L4-5 with the Ray threaded fusion cage;” the
surgery was “discussed with the patient and his wife and they
totally concur.” (CX 46 at 177)

The Enpl oyer and its Carrier, positing that Caimnt did not
sustain a work-related injury as he alleges, initially refused to
accept the claim but did comence paynent of certain paynent of
benefits as of July 21, 1998. (ALJ EX 7) dCaimant’s wages wth
the Enpl oyer are in evidence as CX 53, the Enployer’s state injury
report is dated April 14, 1998 (CX 54) and the FormLS-202 i s dated
May 4, 1998 (CX 55) and the injury was controverted on May 15,
1998. (CX 56) Caimant’s pre-hearing statenent is in evidence as
CX 58. The informal conference took place on July 10, 1998 (CX 59)
and the claimwas transferred to the Ofice of Adm nistrative Law
Judges on July 10, 1998. (CX 60) The Notice of Hearing was issued
on August 7, 1998 and hearings took place on Decenber 10 and 11,
1998. (CX 67) The claim was again controverted on August 12
1998. (CX 68) Records relating to the incone and expenses of MPC
are in evidence as CX 74.

C ai mant was exam ned on August 31, 1998 by Dr. Seth Kol ki n at
t he Respondents’ request and t he doctor, a specialist in neurol ogy,
after the usual social and enploynent history, his review of
di agnostic tests and the physical exam nation, reported that “M.
Mar kee has a normal neurol ogi c exam nation and sone evi dence of
| unbar disc injury as evidenced by the MRl scan of the |unbosacral
spine,” that “Dr. Kazm is correct and that the best diagnosis for
M. Markee woul d be | ow back pain based on this |unbosacral spine
injury,” that Caimant’s chronic | ow back pain “does seemdirectly
related to the April 14, 1998 incident,” that “his only imtations
would be related to awkward positioning and repeated heavy
l[ifting,” that his upper back, neck and upper extremties synptons
“are w thout any associated objective abnormalities and, in
reviewmng the records, there is not even a clear tenporal
associ ation of those synptonms with M. Mirkee' s initial injury.
Dr. Kolkin further opined that Claimant “continue on wth his
physi cal therapy, perhaps a course of tapering predni sone woul d be
hel pful ,” that he had reached maxi nrum nmedi cal i nprovenent and that
his injury had resulted in a five (5% inpairnent of the whole
person, according to the AVA Guides to the Evaluation of Permanent
Impairment , Fourth Edition, table 72, page 110. (RX 6)

On Decenber 11, 1998 Dr. Janmes T. WIson, a neurosurgeon, sent
the followng letter to Claimant’s attorney (CX 82):



“This note is in response to your letter dated Decenber 11, 1998
and phone conversation dated sanme. | find it extrenely unlikely
that M. Markee injured hinself prior to the date in question. |
alsofindit extrenely unlikely that this gentleman coul d have been
working at his job in the ship yard, with this injury, wthout
anybody noticing the significant disability.

“I'n ny opinion, this gentleman has been very honest with ne and his
story makes absolute since (SIC), both in a nedical and a tinely
manner. He has no secondary gain, in ny opinion, other than the
fact that he would like to get better and have his pain relieved.

“l, again, state that | find it virtually inpossible that this
gentl eman coul d have physically been able to performhis work at
the boat yard following this gentleman’s apparent injury.”

On the basis of the totality of this record and having
observed the deneanor and heard the testinony of credible
W t nesses, except as specifically discussed below, | nmake the
fol | ow ng:

Findings of Fact and Conclusions of Law

This Admi nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Grain Trimmers
Association, Inc. , 390 U. S. 459 (1968), reh. denied , 391 U S. 929
(1969); Todd Shipyards v. Donovan , 300 F.2d 741 (5th Cr. 1962);
Scottv. Tug Mate, Incorporated , 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Guiberson Pumping , 22 BRBS 87, 91 (1989); Andersonv.
Todd Shipyard Corp. , 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonville Shipyard,

Inc., 14 BRBS 148.9 (1981); Brandt v. Avondale Shipyards, Inc.,
8 BRBS 698 (1978); Sargentv. Matson Terminal, Inc. , 8 BRBS 564
(1978).

The Act provides a presunption that a claimconmes within its
provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
“applies as nmuch to the nexus between an enpl oyee’s mal ady and hi s
enpl oynent activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc. , 554 F.2d 1075 (D.C. CGr. 1976),
cert. denied, 429 U.S. 820 (1976). Cl aimant's uncontradi cted
credible testinony alone may constitute sufficient proof of
physical injury. Goldenv.Eller& Co. , 8 BRBS 846 (1978), affd,
620 F.2d 71 (5th G r. 1980); Hampton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Andersonv. Todd Shipyards , Supra , at 21; Miranda
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v. Excavation Construction, Inc. , 13 BRBS 882 (1981).

However, this statutory presumption does notdispense with the
requirement that a claim of injury must be made in the first
instance, nor is it a substitute for the testimony necessary to
establish a “prima facie ” case. The Suprene Court has hel d that
“[a] primafacie ‘claimfor conpensation,’” to which the statutory
presunption refers, nust at |east allege an injury that arose in
the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Office of
Workers’ Conpensation Prograns, U S. Dep’'t of Labor, 455 U.S.608,
615102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C.Cir.1980).
Moreover, “the mere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” Id.
The presunption, though, is applicable once clainmnt establishes
that he has sustained an injury, ie., harmto his body. Preziosi
v. Controlled Industries , 22 BRBS 468, 470 (1989); Brown v.Pacific
Dry Dock Industries , 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shipbuilding and Construction Company , 17 BRBS 56, 59 (1985);
Kelaita v. Triple A. Machine Shop , 13 BRBS 326 (1981).

To establish a primafacie cl ai mfor conpensation, a cl ai mant
need not affirmatively establish a connection between work and
harm Rather, a clainmant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier .
Bethlehem Steel Corp. , 16 BRBS 128 (1984); Kelaita , supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynment. To rebut the presunption, the party opposing
entitlement nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng condi ti ons. Parsons Corp.of Californiav. Director, OWCP,

619 F.2d 38 (9th Cr. 1980); Butlerv. District Parking Management

Co.,, 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Works
Corp., 22 BRBS 301, 305 (1989); Kier, supra . Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's condition was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determine the issue of
causation. Del Vecchiov. Bowers , 296 U.S. 280 (1935); Volpev.
Northeast Marine Terminals , 671 F.2d 697 (2d Cir. 1981); Holmesv.
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Universal Maritime Serv. Corp. , 29 BRBS 18 (1995). In such cases,
I must weigh all of the evidence relevant to the causation issue.

Sprague v. Director, OWCP , 688 F.2d 862 (1st Cir. 1982); Holmes,
supra; MacDonald v. Trailer Marine Transport Corp. , 18 BRBS 259
(1986).

To establish a prima facie case for invocation of the Section

20(a) presumption, claimant must prove that (1) he suffered a harm,

and (2) an accident occurred or working conditions existed which

could have caused the harm. See , €.g. , Noble Drilling Company v.

Drake, 795F.2d478,19BRBS 6 (CRT) (5th Cir. 1986); Jamesyv. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's employment

aggravates a non-work-related, underlying disease so as to produce

incapacitating symptoms, the resulting disability is compensable.

See Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986); Gardner

v. Bath Iron Works Corp. , 11 BRBS 556 (1979), aff’d sub nom
Gardner v. Director, OACP, 640 F.2d 1385, 13 BRBS 101 (1st Cir.
1981). I f enpl oyer presents “specific and conprehensi ve” evidence
sufficient to sever the connection between claimant’s harmand his
enpl oynment, the presunption no |onger controls, and the issue of
causati on nust be resol ved on the whol e body of proof. See, eg.,
Leone v. Sealand Terminal Corp. , 19 BRBS 100 (1986).

Enpl oyer contends that Claimant did not establish a prima
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a),
33 U.S.C. 8920(a), presunption. | reject both contentions. The
Board has hel d that credi ble conplaints of subjective synptons and
pain can be sufficient to establish the elenent of physical harm
necessary for a primafacie case for Section 20(a) invocati on. See
Sylvesterv. Bethlehem Steel Corp. , 14 BRBS 234, 236 (1981), aff’d,
681 F.2d 359, 14 BRBS 984 (5th Cir. 1982). Moreover, | may
properly rely on Claimant’s statenments to establish that he
experienced a work-related harm and as it is undisputed that a
wor k accident occurred which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.qg,

Sinclair v. United Food and Commercial Workers , 23 BRBS 148, 151
(1989). Mor eover, Enployer’s general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See
generally Miffleton v. Briggs Ice Cream Co. , 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enployer.
33 U.S.C. 8920. What this requirenent neans is that the enpl oyer
must offer evidence which conpletely rules out the connection
between the all eged event and the alleged harm | n Caudillv.Sea
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Tac Alaska Shipbuilding , 25 BRBS 92 (1991), the carrier offered a

medical expert who testified that an employment injury did not

“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a mtter of lawto rebut the presunpti on because the testinony did
not conpletely rule out the role of the enploynment injury in
contributing to the back injury. See also Cairns v. Matson
Terminals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’ s condition to non-work-rel ated
factors was nonet hel ess insufficient to rebut the presunption where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). \Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co. , 22 BRBS
94 (1988) (nedical testinony that cl ai mant’ s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brownv.Pacific Dry Dock , 22 BRBS 284
(1989) (hol ding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remaining 1%was in an
area far renmoved fromthe claimant and renoved shortly after his
enpl oynent began). Factual issues conme in to play only in the
enpl oyee’s establishnent of the prima facie elenents of
har m possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whole.” Holmesv. Universal Maritime Services Corp.,

29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5th G r. 1968), cert. denied, 395 U. S. 920, 89 S. Ct.
1771 (1969). The Suprenme Court held in 1994 that the “true doubt”
rul e violated the Adm ni strative Procedure Act, the general statute
governing all adm nistrative bodies. Director, OWCP v. Greenwich
Collieries , 512 U.S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Greenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As Enpl oyer disputes that the Section 20(a) presunption is

i nvoked, see Kelaitav. Triple A Machine Shop , 13 BRBS 326 (1981),
the burden shifts to Enployer to rebut the presunption wth
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substanti al evidence which establishes that C aimant’s enpl oynent
did not cause, contribute to or aggravate his condition. See
Peterson v. General Dynamics Corp. , 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North America v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cir. 1992), cert. denied, 507 U.S.
909, 113 S. Ct. 1264 (1993); Qoert v. John T. dark and Son of
Maryl and, 23 BRBS 157 (1990); Samv. Loffland Brothers Co., 19BRBS
228 (1987). The unequivocal testimony of a physician that no

rel ati onship exists between an injury and a cl ai mant’ s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connection between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the i ssue of causation nust be resol ved on the
whol e body of proof. Stevensv. Tacoma Boatbuilding Co. , 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
eval uation all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enployee’ s treating physician as opposed to the

opi nion of an exam ning or consulting physician. |In this regard,
see Pietruntiv. Director, OWCP , 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Gr. 1997).

In the <case at bar, the Enployer and its Carrier
(“Respondents”) submt that C ai mant did not sustain a work-rel ated
injury on April 14, 1998 as he alleges (CX 56 at 251), in which My
15, 1998 Form LS-207 the Respondents identify the nature of the
infjury as to the “(b)ack and other related body parts.”
Thereafter, by LS 207 dated August 12, 1998 (CX 68), the
Respondents “dispute(d) the claim that a cervical work-related
injury occurred and, therefore, controvert(ed) paynent of nedi cal
treatnment for the neck or cervical spine,” although, according to
that form “Voluntary nedi cal paynents are bei ng nmade for treatnent
related to the alleged |ow back injury” but Respondents, as of
August 12, 1998, would not authorize “pre-paynent for a cervical
MRl scan.”

Cl ai mant of fered numerous w tnesses i n support of his position
that he sustained injuries to his |ow back, cervical and upper
extremties on April 14, 1998 while he was working in an awkward
position, in a tight and confined area, on the ANTONISTA, a vesse
being built at the shipyard. On the other hand the Respondents
have offered the testinony of Theodore J. Wdmayer, Bruce David
Russell and Curt Crosby in support of their position that C ai mant
was not injured on the job as he alleges. Thus, the Respondents
have rebutted the statutory presunption in Claimnt’s favor and |
shall now wei gh and evaluate all of the evidence.

At the outset, it is well to keep in mnd certain basic
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principles of workers’ conpensation |aw applicable to this case.
Injury

The term®“injury” neans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C. 8902(2); U.S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Office of Workers Compensation Programs, U.S.

Department of Labor , 455 U S. 608, 102 S.C. 1312 (1982), revg

Riley v. U.S. Industries/Federal Sheet Metal, Inc. , 627 F.2d 455
(D.C. Gr. 1980). A work-related aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.

Gardner v. Bath Iron Works Corporation , 11 BRBS 556 (1979), affd
sub nom. Gardnerv. Director, OWCP , 640 F.2d 1385 (1st G r. 1981);
Preziosiv. Controlled Industries , 22 BRBS 468 (1989); Janusziewicz

v. Sun Shipbuilding and Dry Dock Company , 22 BRBS 376 (1989)
( Decision and Order on Remand ); Johnson v. Ingalls Shipbuilding,

22 BRBS 160 (1989); Madrid v. Coast Marine Construction , 22 BRBS

148 (1989). Moreover, the enploynent-related injury need not be
t he sol e cause, or primary factor, in adisability for conpensation
pur poses. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability 1is conpensable.
Strachan Shipping v. Nash , 782 F.2d 513 (5th Gr. 1986);
Independent Stevedore Co.v. O’Leary , 357 F.2d 812 (9th Cir. 1966);
Kooleyv. Marine Industries Northwest , 22 BRBS 142 (1989); Mijangos
v. Avondale Shipyards, Inc. , 19 BRBS 15 (1986); Rajottev.General
Dynamics Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustai ns an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bludworth Shipyard, Inc. v. Lira , 700 F.2d 1046 (5th Cr. 1983);
Mijangos , supra; Hicks v. Pacific Marine & Supply Co. , 14 BRBS 549
(1981). The terminjury includes the aggravati on of a pre-existing
non-wor k-rel ated condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. SouthernStevedores , 23 BRBS 295
(1990) ; Carev. WMATA , 21 BRBS 248 (1988).

As noted, C aimant has offered the testinony of Darcie Marie
Page who first met Claimant in 1994 when he did sone work at her
house invol ving sandi ng and varni shing her porch. She was very
satisfied with the quality of the work done, and the work was
performed tinely. He also did sonme work refinishing her dining
room floor on April 10 and 11, 1998. According to Ms. Page, she
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saw Claimant working very hard on those two days using a number of
tools to perform these tasks, including a big floor sander. He
worked until 7:30 PM on the Friday night and until 4:30 PM on the
Saturday. Claimant who is married to the former Julie Page, a
distant cousin of Darcy Marie Page, also attended a 40th birthday
party for a mutual friend, Susie Giles, and Claimant was in no
distress that evening as he socialized and mingled with the guests.

(TR 186-192)

Barrett Andrew Clark, who has worked for the Employer for two
(2) years or so as a systems mechanical technician, has primarily
worked on the wire ways on the ANTONISTA and has known the Claimant
since they began wor ki ng toget her, although he knew O aimant “a
bit” before working together. Their first job together involved
pl anki ng the | ayers of lunbar to make the hull and they have since
wor ked on ot her aspects of the boat. Shipbuilding is physically
demandi ng wor k and i nvol ves, interalia , lifting and carryi ng heavy
itenms for installation on the boats. They have also golfed
toget her and he did ask C ai mant once for his assistance in hel ping
a friend nove sone furniture in Novenber or Decenber of 1997 on a
snowy day. Cdaimant did not conplain about any back probl ens at
that tinme or at any other tinme during which they worked together,
even on April 14, 1998, the date of Claimant’s accident. He did
not help get C aimant out of his tie-back work clothes but he did
see Claimant after he had been injured and his work clothes had
been renoved. (TR 193-200)

Lee R Karkuff who began working as a joiner for the Enpl oyer
on August 10, 1997 net Cainmant at that tinme. They have worked on
j oint assignnments such as cl eaning the glue area once a week and he
also testified that Caimant did not conplain about back pain
during the tinmes they worked together. Wile M. Karkuff worked at
a bench and did not often go on the boats he could see { ai mant
working on the deck carrying his paint, other chemcals and
suppl i es, and doing his vacuum ng, sanding and painting. He |ived
on Claimant’s property in a trailer for four nonths and he paid
rent to Caimant. On April 14, 1998 O ai mant was performng all of
his assigned duties without any difficulty and that afternoon he
did see Claimant going to the deck | ocker to sandpaper the interior
portion and later that day he saw the C aimant com ng around the

bow of the boat, only this time he was “wal king slowy,” “linping”
and he | ooked “puzzled and dazed.” He cane over to M. Karkuff’s
bench, told himthat he had injured his back while trying to turn
whil e working on that [ ocker. H's legs went “nunmb” and Scott

Stuart took O aimant out of his work clothes and Cl ai mant and M.
Stuart went downstairs, M. Karkuff remarking that he heard M.
Stuart volunteer to drive himhone if he needed a ride, and that he
saw Cl ai mant several tines thereafter at his home and each time he
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was not his usual jovial self and was standing on his porch, even
though there were two (2) chairs nearby. (TR 200-208)

Scott Stuart, who has worked for the Employer for four years,

met Claimant in January of 1997 and they have worked on joint

assignments, such as hull fabrication and then, after the so-called

“roll -over,” they worked together painting THE ANTONISTA and were
usually within thirty-to-forty feet of each other sonmewhere on the
boat. C aimant had no problens doing that physically demandi ng
job, did not conplain of any back pains and did not decline any
wor k assi gnnent because of any physical problens. On April 14,
1998 M. Stuart picked up Claimant at his house and he drove
Claimant to work, arriving there about 6 AM Caimant was his
usual self and there were no conplaints about any physical
probl enms. He next saw C aimant at about 1:45 p.m, at which tine
Caimant told himthat he had hurt his back, M. Stuart remarking
that daimant was experiencing “a great deal of disconfort.”
Caimant called his wwfe for a ride hone but she could not |eave
the house as their young children were napping. Thus, M. Stuart
drove Caimant hone after Caimant wal ked “slowy” to the car
par ked about 30-40 feet fromthe office. Caimant had difficulty
getting into/out of the car, had trouble breathing, and again
wal ki ng “slowl y” and “unconfortably.” (TR 209-219)

Donald Peter Child, who has worked as a carpenter for the
Enpl oyer for two years and four nonths, also nmet Claimant in
January of 1997, and they have also worked together on joint
assignnents, often working within ten (10) feet of each other.
C aimant did not conplain about any back problens, was able to
perform all of his work assignments and did not refuse any work
assi gnnment because of back pain or any other physical problens.
M. Child also testified that shipbuilding is physically demandi ng
work and that on April 14, 1998 C ai mant was working on the aft of
the boat in the deck |ocker, work he had been performng for at
| east several days. According to M. Child, the highlight of that
day occurred when he saw C ai mant on hi s back sandi ng over his head
in that deck | ocker and, as it was a rather hot day, M. Child
slipped Caimant a piece of gum through the porthole, with both
exchangi ng jokes in a sort of good-natured banter anong co-workers.
M. Child did not see Caimant that afternoon. (TR 219-232)

Jennifer Page Gsman, who is the sister of Caimant’s wfe,
first met her future brother-in-lawin 1989 and she has since seen

him many tines thereafter at famly functions, etc. She al so
worked for MPC while she was in high school, doing painting,
cl eaning w ndows, etc. She described Caimant as a very

i ndustrious, hardworking person who is devoted to his famly and
who is already ready to help others. Prior to April 14, 1998 he
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was able to work those three (3) jobs and he did not complain of

any back pain or refuse to perform any job assignments because of

any physical problems. He was a very active sportsman

participating in nunmerous activities at her parents’ canmp in
Damari scotta. However, after the April 14, 1998 injury, he was not
able to engage in any of those activities |ast summer, spent nost
of the tinme laying down on a futon inside the canp. She saw
C aimant and her sister on Saturday evening, April 11th, at the
birthday party for a famly friend, Susie Gles, where they spent
several hours. The next day, Easter Sunday, the fam |y gathered at
her sister’s house for Easter dinner and Caimant assisted in
preparing the yard for dinner, including carrying tables and trucks
froma pickup truck, again performng all of these chores w thout
any difficulty. (TR 233-243)

Thomas Landry, who has worked as a carpenter for the Enpl oyer
for three (3) years, net Caimant in January of 1997 and they have
wor ked on joint assignnments, such as unloading |unber, equipnent
and ot her supplies fromthe delivery trucks, noving material around
the vyard. Anyone with a “bad back” would not be asked to
participate in unloading or lifting heavy itens and C ai mant was
not excused fromthose assignnents. Mreover, he did not conplain
of any back pain and di d not decline any job assi gnnments because of
any physical problens. Shipbuilding is physically demandi ng j ob.
(TR 245-251)

Julie Page Markee who married C ai mant on June 29, 1991, has
known hi msi nce 1989 as a very hard-working and i ndustri ous person,
and one who is always ready to I end a hel ping hand to others, her
husband usual | y wor ki ng ei ghty (80) hours per week to support their
three young children, with their fourth child due early in January
of this year. They purchased an old house in April of 1992, the
house was conpletely gutted and C ai mant and other fam |y nenbers
have conpletely renovated and extended the house and added a
dorner. He has also built, rock by rock, a 180 foot stone wall,
just like the kind epitom zed by Robert Frost. daimant had no
back problens prior to April 14, 1998 and pl ayed i n an adult hockey
| eague until 1994 or so. The weekend of April 10th, her husband
was his usual self when he returned home from work and he worked
the next day and they attended that birthday party for Susie Gles
where C ai mant seened to be enjoying hinsel f. Easter Sunday di nner
was at her sister’s house and again he socialized with everyone,
i ncl udi ng hel ping her father set up the tables and chairs for al
of the famly nenbers. dainmant did not work on Monday, April 13,
1998, because she had to take their youngest child to the doctor
and C ai mant stayed hone to take care of the other children. There
wer e no conpl ai nts about any back probl ens that day, as well as the
next norning when he went to work. She next saw O ai mant that
afternoon, at about 2-2:30 p.m, at which tinme he could barely get
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into the house, could hardly stand, his face was “a shade of

purple,” tears streaming down his face and he had difficulty
breathing, Ms. Mirkee remarking that she has never seen her
husband | ook like that. C aimant asked her to call the hospital
and she drove himto the hospital. Since April 14, 1998 their
whol e I'ife has changed, as her husband really can do very little.
He no |onger operates MPC, cannot work and they have filed for
bankruptcy protection. Caimant is no | onger the jovial person he
used to be. (TR 309-349)

Stanley D. Page, Claimant’s father-in-law, has known himfor
about nine (9) years as a very industrious and hard-worker and t hey
bot h have done much work on renovating C ai mant’s house. d ai mant
was a very active person prior to April 14, 1998 and since then he
can do very little and he and other famly nenbers have had to
pitch in to help finish several jobs, such as work on the W dmayer
summer canp. He al so saw O ai mant on the weekend of April 10th and
he was not conplaining at any tine of any back probl ens even on the
Monday or day before the April 14, 1998 accident. (TR 378-391)

Sandra Page, Claimant’s nother-in-law, also testified that
Gl ai mant was a very hard-worker who worked as many as three jobs to
provide for his famly, that Cdaimant and his wfe have
participated in numerous famly functions over the years and
Cl ai mant not only did not conplain of any back problens but also
did not decline any job because of any physical problens. After
April 14, 1998 d aimant has been unable to do any of his forner
wor k and she and other fam |y nmenbers pitched in to help finish the
work to be done at the Wdnayer honme. (TR 392-405)

On the other hand, Respondents have offered the testinony of
Theodore J. Wdnayer, who owns a summer canp at Boot hbay Har bor,
that he had hired C aimant to paint his house about five (5) years
ago and M. Wdmayer was pleased with the quality and tineliness of
the work. In the Sumrer of 1997 he again discussed with C ai mant
sone refinishing and painting work with the understandi ng that the
work had to be conpleted by May 15, 1998, the traditional start of
the sunmer season in Maine. The contract was finalized on August
21, 1997 at a price not to exceed $7,500.00 based on | abor charge
of $18.00 per hour plus materials. A $2,000.00 deposit was pai d on
August 24, 1997 and anot her $2,000.00 was paid on Septenber 30,
1997. On or about Colunbus Day, Caimant and M. Wdmayer
di scussed the work that still had to be done and C ai mant produced
an invoice from Scott Blevins, one of his subcontractors to
substantiate the hours put it on the house. M. Wdmayer then
agreed to advance another $2,000.00 to Caimant. |In late March or
April of 1998 d ai mant advi sed him by tel ephone that work on the
house had been del ayed because he had hurt his back “noving a sea
chest.” Caimant assured himthat the May 15th deadli ne woul d be
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met but the house was not ready when the Widmayers went up to Maine

for Memorial Day weekend to open up the house on May 25th. Mr.

Widmayer saw that Claimant was in obvious pain because of a disc

problem but, being a compassionate person, he extended the

completion deadline to June 19, 1998. The Widmayers returned on

that date, saw that “only 50%of the work had been done,” were nost
upset, hired another conpany to finish the work, spending another
$6,974.00 to conplete the work. M. Wdmayer denied that his
Decenber, 1997 electric bill of $517.00 caused himto stop work on
t he house. (TR 252-282)

Bruce David Russell, who has as worked at the Enployer’s
shipyard as a joiner since July 8, 1997, started working there
after Cainmant, M. Russell recounting a conversation with d ai mant
at his work bench in the shop about two-to-three weeks before April
14, 1998, during which time Claimant told himthat he had a back
injury, that he was conpl ai ni ng about back pain and he asked M.
Russell — who had also been in the mlitary — as to how he
(Claimant) could obtain “back benefits” from the Veterans
Adm nistration for two discs he had nessed up in the Arny while
rapelling froma helicopter. M. Russell told Claimnt to contact
the V.A., M. Russell remarking that C ainmant had known that he
(M. Russell) had already gone through the workers’ conpensation
system Scott Escency, who also was a part of the conversation,
gave Claimant the nane of a person to contact at the V.A M.
Russel | denied any aninosity toward Cl ai mant, and deni ed that they
had even wor ked toget her, although they did work near each other in
the same room M. Russell has had a disc fusion by Dr. Sout hmayd.
M. Russell who could not recall seeing O aimant working in March
of 1998 was renting at that time fromJeff Curtis and Scott Bl evins
was painting there at the tine. However, he was “making a ness
there” and M. Russell conplained to the | andl ord and t he nei ghbors
about the noises being nade there. M. Russell believes that
Claimant had injured his back elsewhere and was using the
Enpl oyer’s shipyard nmerely as an excuse or “scanf to collect
wor kers’ conpensation. (TR 283-296)

The parties deposed Maurice E. Knapp, MD., on Decenber 8,
1998 (CX 78) and Dr. Knapp, who is an optonetrist with an office in
Far mi ngton, Maine and owns two pieces of property in the Boothbay
region, testified that about eight or nine years ago his house on
Squirrel Island required painting, that he contracted with the
Claimant to do the painting and that he was satisfied with that
painting job, as well as painting work C aimant performed on the
doctor’s other property at Newagen. According to Dr. Knapp, the
work was performed tinmely and the doctor was also satisfied with
the prices charged by daimant, although Dr. Knapp remarked that
the work at the Newagen house required a second visit to conplete
the work sonmetine in the latter part of 1997, a delay due, in part,
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to Caimant’ s nmedical testing by a gastroenterologist. Dr. Knapp
called daimant in the sumer of 1998 and asked if he coul d repaint
the Squirrel Island house. C ainmant declined that work “because he
was having problens with his back.” Dr. Knapp would reconmend
Claimant to others | ooking for areliable painter. (CX 78 at 3-11)

Dr. Knapp believes that the painting work was conpleted by
“Scott sonebody or other” but the doctor “never net any of those
peopl e” working on his house. The checks related to the Newagen
painting job are dated August 12, 1997, Septenber 11, 1997 and
March 26, 1998, the | atter check being for $233.80 to repair danage
caused by a bursting pipe. Claimant told Dr. Knapp about his
stomach problens in Decenber 1997 or January of 1998. Al of the
checks were nmade out to Markee Painting. (CX 78 at 11-21)

The parties deposed Chad Noah Duncan on Decenmber 29, 1998
(CX 83) and M. Duncan, who has worked as a commercial fishernman
since 1990 or 1991, worked for the Enployer from February of 1997
until April of 1998 and is slated to return to work there on
January 4, 1999. M. Duncan described his work as follows: He
“worked in the engi neering. Engine beds and exhaust and that kind
of stuff, installing tanks.” M. Duncan net C aimant in February
of 1997 and he and O ai mant “wor ked t oget her somewhat ... pl anking
the boat and laying the keel,” M. Duncan remarking that this
referred to “(p)utting the I ast | ayer of planking on the boat” and
“get(ting) inready so we would fiberglass it and thenroll it (the
boat) upside down.” M. Duncal and d ai mant wor ked t oget her on the
boat “they’'re building at Hodgdon Yachts, Antanesia " (SIC). M.
Duncan has also worked as a painter for Markee Painting doing
vari ous tasks such as scraping, painting and staining, this work
beginning in April of 1997, shortly after he (M. Duncan) began to
work for the Enployer. M. Duncan and C ai mant ended their work
day with the Enployer at 4:30 P.M and he would then work with
Caimant from5 P.M until around 11 P.M M. Duncan worked 10
hours each day, four days per week, for the Enployer, did not work
there on Fridays and used that day “to pull” his |obster pots and
then help A aimant with his painting jobs, work which included both
interior and exterior painting. M. Duncan worked on “six or seven
jobs” from April of 1997 through April of 1998, M. Duncan
remarking that Cainmant “was an excellent painter” and that only
one custoner Curt Crosby was dissatisfied with the quality of the
wor k performed. M. Duncan worked on that job and he believed that
Cl ai mant returned to conpl ete the work which coul d not be conpl et ed
timely because of the weather and the | ack of water pressure on the
property. On one occasion he and C ai mant went to the hone of Don
and Darcie Page to “nove a refrigerator and a stove back into the
ki tchen.” Prior to April 14, 1998 M. Duncan did not observe
G ai mant havi ng any physical problens affecting his ability to do
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any of his work on the boats or at his painting jobs. (CX 83 at
3-11)

Mr. Duncan was paid by Claimant either by check or by cash and

the work on the Crosby home was delayed at least several weeks by

a lack of water pressure and also by the “weat her .. rain and that
kind of thing.” M. Duncan did not work on the Curtis hone but he
did work on the Joyce honme and the Wdmayer honme for several days.
M. Duncan, after being shown an exhibit identified as Deposition
Exhibit 3, testified that he worked on t he Rosenbl umhouse, as wel |
as Donny Page’s, Deborah Shaun’s and Ruth Joyce’s. M. Duncan had
no difficulty getting any paint supplies for the various houses
because “usually he (Caimant) had everything ready.” Scot t
Bl evins and his brother also did sone painting work for C ai mant
and M. Duncan believes that “Ken was upset with him (M. Bl evins)
because of one of the jobs.” M. Duncan was paid $10.00 per hour
at the start and he then received a raise to $12.00 per hour.
There was al so a problem at the Curtis house because M. Bl evins
“didn’t finish painting up by the eaves and ... he had his radio
really loud and the neighbors were conplaining or sonmething |ike
that.” WM. Duncan estinmated that he worked about fifteen to twenty
hours for Caimant each nonth, “sonetines nore. It’s hard to
tell.” (CX 83 at 11-20)

M. Duncan worked part-tinme for the O ai mant whenever he was
avai |l abl e and the C aimant needed his services. He believed he
earned around $2, 000. 00 working for O ainmant during that one year
peri od, although checks might total $2,500.00. (CX 83 at 21)

The parties deposed Curt L. Crosby on January 12, 1999 (RX 11)
and M. Crosby, who has worked for the Enployer for about two and
one-half years as “a ship’s joiner, which is |ike cabinet work,”
and who also has worked as a commercial fisherman for sixteen
years, nmet Caimant in January of 1997, at which tine C ai mant was
hired as a painter by the Enpl oyer. M. Crosby contracted with
Caimant in July of 1997 to have his house painted for
approxi mat el y $5,299.00, the work to be conpl eted by October 16th.
M. Crosby knew that daimant would have a crew help do the
painting but he did tell Cdaimant that he did not want Scott
Bl evins on the crew because “he was kind of rough.” A $1,600.00
deposit was paid to daimant on July 6, 1997, another $2, 000. 00 was
paid in August of 1997 and anot her $400.00 was paid in October of
1997. As of Cctober 16, 1997 O ai mant had “conpleted a little over
hal f” of the house because “(t)here weren't enough hours spent on
the house,” M. Crosby remarking, “there were days that ... Ken
woul d do, he woul d conme and maybe spend a couple of hours at tines
and then you wouldn’'t see himfor three to four days.” According
to M. Crosby, Chad Duncan did nost of the painting on the house
and the last work there was done in COctober or November of 1997,
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“just before there was snow.” After the snow had nelted in the
spring, Claimant did not return to conplete the work because he
| ater | earned that C aimant sustained an injury at the Enployer’s
shipyard on April 14, 1998. M. Crosby is aware that Claimant is
litigating that injury with the Enployer and he refused to permt
G ai mant or anyone el se on his behalf to finish the work because of
the liability issue. The summer of 1997 was quite dry and M.
Crosby bel i eved that outside painting woul d have been del ayed about
“ten days,” but even during the rain the exterior could still have
been power-washed. M. Crosby conceded that the lack of water
pressure on his property “m ght have caused at the nost a coupl e of
days’ delay.” (RX 11 at 3-20)

M. Crosby then described the areas of the house and attached
garage that had not been conpleted. Cdaimant’s wife, his brother
and his brother-in-law, Mhamred, al so worked on the Crosby house.
A verbal agreenment was reached in April of 1997 about painting the
house and C ai mant neasured the house and priced the work in July
of 1997. M. Crosby hired O ai mant because he had seen the work
Cl ai mant had done painting the house of Tim Hodgdon. M. Crosby
had “no problens” with the work done by C aimant or by M. Duncan
but he did have a problem wi th whonever “painted the trimon the
east side” of the house. M. Crosby has not yet hired anyone to
finish the work, M. Crosby estimating that it would cost hi mabout
$2,500.00 to have that work done. M. Crosby “didn’t realize that
he (Caimant) was painting a lot of other houses” because that
information cane to him*®“at the very end.” (RX 11 at 21-33)

The parties deposed Merritt Grover on January 6, 1999 (RX 12)
and M. G over, owner of Grover’s Hardware, a fam |y-owned busi ness
with ten (10) part-tinme enpl oyees in Boothbay Harbor, testified
that in response to a subpoena he had produced four (4) sets of
docunents (G over Depositions Exhibits 1, 2, 3 and 4) show ng sal es
transactions, fromJanuary 1, 1995 until April of 1998, between his
store and C ai mant doi ng busi ness as Markee Painting. M. Gover
first met Caimnt “definitely in the *80s” when Cainmant “was
painting for Russ Piercy (for six nonths to a year) before he
(Caimant) went out on his own.” M. Gover hired C ainmant
“probably around 1990" to “restain” his hone, M. G over remarking
that O ai mant “does know what he’'s doing in the painting field.”
M. Gover who was satisfied with the work C ai mant performed on
his house testified that C aimant becanme a fairly regul ar custoner
of Grover’s purchasing supplies sonetinmes in the 1980s, that “a
good custoner i s someone who spends i n excess of a thousand dollars
a year and pays every bill on tine,” that “he was a good custoner”
in the |late 1980s and early 1990s, that he verbally hired O ai mant
a second tine in May of 1996 to paint his house for an agreed price
of $6, 000. 00, that $2,000.00 was paid as a deposit, that the work
began in the Summer of 1996 and “was to be conpl eted by August of
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1996."

According to M. Gover, “the main person who did the brunt of
that work was Ronnie Hyson, who would often just show up on
weekends to stain by hinself w thout Markee’'s involvenent at all;”
he was not pleased with the progress being made and the house was
not conpleted on tinme and only half of the work had been conpl et ed
by the end of Decenber of 1996, Caimant attributing the |ack of
progress to weat her problens at the beginning. M. Gover regrets
hiring Caimant to paint his house because weather was not a
| egiti mate excuse t hroughout the entire summer as there were sunny
days and “there was certainly anple tine to stai n soneone’ s house.”
M. Gover knew that C ai mant was painting other houses because he
or his enpl oyees “woul d reconmend himfor jobs.” He knew O ai mant
was pai nting the Ted Wdmayer house and there were two di ssatisfied
custonmers to whom Gover had recommended C aimant for painting
work. These customers were dissatisfied because “they paid him
noney i n advance for work that was either never started or never
conpleted,” also during that 1996 tine period. M. Gover is aware
that C ai mant owes Scott Bl evins noney for subcontracting painting
work that he did for Markee Painting Conpany before April of 1998,
that C ai mant was having financial difficulties before 1998 because
“(h)aving several vehicles repossessed is usually a pretty good
clue” of financial problens. (RX 12 at 3-17)

Wth reference to the subpoenaed docunents, Deposition
Exhibit 1 are invoices show ng purchases by Cainmant for the tine
period March of 1994 through July of 1995 and a balance of
$2,999. 39 as of July 31, 1995. Wile daimant di d nake paynents to
his account during that tine period, at no tine did he pay a
bal ance down to zero, and that is why he had that bal ance as of
July 31, 1995. Grover deposition Exhibit 2, a smaller batch of
i nvoices, relates to purchases by Caimant from Decenber of 1996
t hrough April of 1998. Sonetinme between April and Novenber of 1998
Claimant filed for bankruptcy protection and owed M. Gover
$407.60 at that tinme. No further paynments had been nade as of the
date of the deposition. Deposition Exhibit 3 “is another batch of
invoices fromApril ‘97 to ... Cctober of *97.” Deposition Exhibit
4 are billing statenents from January of 1995 through August of
1998 and Deposition Exhibit 5, dated June 30, 1996, relates to the
$2, 000. 00 advance paynent nmade to Claimant to paint the G over
hone. M. Gover further testified that he revoked Caimant’s
charging privileges “there or four” times before April of 1998
because “he owed us too nmuch noney,” a bal ance at one tine which
amounted to $3,900. 00. However, as of Decenber 24, 1996, the
bal ance “was only sixty-eight forty-one” because the Decenber 10,
1996 bal ance of $3,439. 68 woul d be considered forgiven if C ai mant
conpl eted painting the house in My of 1997 as soon as weather
permtted and the snow nelted. The work was not conpl eted al t hough
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Scott Blevins did sone painting, the quality of which “was fine,”
but still |eaving one-fourth of the house to be done in the Spring
and Summer of 1997. M. G over would not recormmend C ai mant to any
ot her potential customer and, as a result of his experiences wth
the Caimant, he changed his credit policies in 1998 so that even
| ong-term custoners are refused credit if their bills go above a
certain level with which he is “unconfortable.” (RX 12 at 18-28)

The 1997 painting on the G- over home was done by Scott Bl evins
and two other workers but Clainmnt was not part of that crew,
al though daimant did come over on two occasions to check on the
progress, and it was obvious to M. Grover “that Bl evins worked for
Mar kee.” M. Gover discussed with M. Blevins and the d ai mant,
in October of 1997, his concerns about the anpunt of work still to
be done, M. Gover remarking that the last person to work on his
house was Mohanmed Gsman, Cl aimant’s brother-in-law. C ai mant al so
did sone work in the early 1990s for M. Gover’s father, the work
i nvol ving “sand(ing) two floors at his cottage in Southport” and
work which was perfornmed in an “excellent” manner. M. Gover
believes that Caimnt “did some painting at Gover’s 10 or so
years ago,” the work involving “staining Gover’s Hardware back
deck around 1980-1990.” (RX 12 at 28-34, 52, 61)

Wth reference to the invoices, M. Gover’s policy is to
i ndi cate thereon any carryover bal ance, as well as indicating any
paynment by cash or check and indicating the name of the project for
whi ch the supplies are being purchased if requested to do so by a
custoner such as the Caimant. A billing statenent was mailed to
G ai mant each nonth. C aimant began to paint the Gover honme in
June of 1996 and M. Gover could not recall the names of the two
ot her dissatisfied custoners of Markee Painting Conpany. In fact,
those custoners “were not very happy” and “they still refuse to
cone to Gover’s Hardware because of it.”

The Caimant’s problens with Ted Wdmayer also surfaced at
about the tine M. Gover was having his problens with C aimant
whom M. G over described as a business custoner and not as a
social friend. M. Gover continued to recommend Claimant to his
custoners because he “was still giving (Caimant) the benefit of
t he doubt” and because he did not “becone really dissatisfied until
the end of ‘96 when it was obvious that the weather woul d prohibit
that job from being finished in 1996, coupled with the fact that
... he was unable to pay his bill, and (M. Gover) wanted to try
to hel p get himstrai ghtened around and get him sonme work so that
he could continue to be in business and be an account that
woul d (be paid) on tinme.” M. Gover doubted that he recommended
Claimant to others in 1997 but he conceded that he nmay have done so
early in the year because he cannot recall exactly when their
busi ness rel ationship soured to the point that he would no | onger
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recommend Claimant to another customer. Mr. Grover is aware that

Claimant also purchased supplies from Poole Brothers, another

hardware store in Boothbay Harbor. Claimant began purchasing

suppliesfrom Grover’ s Hardware “sonewhere between ‘88 and * 90" and
he continued to do so wuntil April of 1998, and his annual
purchases, after that first year, averaged “probably average(d) 2
to $3,000 a year.” The invoices and billing statenents are stored
by fiscal year in the cellar of Gover’s Hardware and are kept on
a nonthly basis for each custoner. Caimant’s statenents end in
August of 1998 “because he went bankrupt.”

As of January 24, 1995, daimant’s bal ance was $4, 882. 80 and
M. Gover did not wite off conpletely any other balance for
d ai mant, al though he “renoved | ate charges and gave di scounts past
the (ten-day) date.” M. Gover nmade two paynents of $2,000 to the
Caimant for the work Claimant was to do in 1996 and 1997 and he
recommended C ai mant to other potential customers for his services
because “he was a good painter” and he “really was a quality
craftsman” and “he was soneone who bought a lot of materials from

Gover’s Hardware,” M. Gover remarking that he would not
recommend anyone who di d not “do good work” and that, in conparison
to other painters, Caimnt “seened to be about average.” (RX 12
at 35-60)

As noted, the Respondents have disputed a work-related injury
occurred on April 14, 1998 in the manner as all eged based on the
testinony of M. Wdmayer and M. Russell, especially as there are
no eyew tnesses to the accident. However, | credit and accept the
wi tnesses offered by Claimant on this issue as those w tnesses
testified credibly that Caimant, as a highly-notivated, hard-
wor ki ng and industrious individual, absolutely did not conplain
about any back, neck or | eg problens before April 14, 1998, that he
had no such probl ens before beginning to work in the deck | ocker at
the start of his shift on that day, that he worked nost of his
shift in the tight, narrow and confined areas of that |ocker and
that he did experience the i medi ate onset of painto nmultiple body
parts, according to Claimant’s uncontradicted testinony and the
Employer’s first injury report (CX 54), after stretching and
reaching for a chisel.

This Admi nistrative Law Judge in concluding that C aimant
infjured multiple body parts on April 14, 1998, rejects the
testinony of M. Russell about the conversation relating to
obtaining benefits from the V.A Dbecause (1) M. Russell also
agreed that the Caimant was able to performall of his assigned
duties in that physically demanding job at the shipyard, (2) the
conversation that he had wth the Caimant related to |earning
about the process of obtaining a purple heart for Caimant’s wife's
grand-father, an attenpt in evidence as CX 81 (3) there apparently
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is some tension between Claimant and Mr. Russell, as manifested by

the latter’s conplaints to the landlord, Jeff Curtis, about “the
mess” and “noi se” made by Scott Blevins, a subcontractor of the
Caimant’s while working at the Curtis hone and (4) M. Russell’s
reluctance to even work nearby the Clainmant or even in the sane
room unlike the other co-workers who testified before ne. (TR
288- 289)

| also give little weight to the testinony of M. Wdmayer
because it is obvious that he is confused about the date at which
G aimant told himthe work was del ayed because of “a disc problem”
Wiile he testified that Caimant told himthat in |late March or
early April of 1998, and before April 14, 1998, there are no
t el ephone records to substantiate the testinony that Ms. Wdmayer
tel ephoned C ai mant on a certain date and that two (2) weeks | ater
Caimant returned her telephone call and it was during this
tel ephone call that Caimnt advised M. Wdmyer of his back
probl em Moreover, the testinony that C aimant injured hinself on
“a sea chest” (whatever that itemis) corroborates, to a certain
extent, Claimant’s testinony that he injured hinself while working
on a deck or sea locker. Caimant’s testinony on this issue is
quite specific and definitive and that of M. Wdnmayer is vague,
uncertain and speculative as to when the telephone call was
returned by C ai mant, especially as the Wdnmayers di d not di scharge
G aimant until June 22, 1998 at the earliest. (RX5) Furthernore,
whil e there are no eye-witnesses to the accident itself! and while
certain of Claimant’s witnesses at the hearing are rel atives and
friends, that fact al one does not negate the occurrence of a work-
related injury and, on the basis of this closed record and for the
reasons detail ed above, | find and conclude that C ai mant injured
multiple bodily parts on April 14, 1998, in the manner that he
all eges. The doctors, especially Dr. Wlson (CX 82), have found
Claimant to be a credi ble historian and patient and I |ikew se find
himto be a credible w tness.

Claimant’s nedical records reflect that he was treated for
gastroi ntestinal problens between February 3, 1981 and March 7,
1981 (CX 45 at 171-176) and that he went to the Energency Room at
St. Andrews Hospital on August 16, 1986 for evaluation and
treatment for “pain (in) md |lunbar region” and Dr. Long prescri bed
Septra for the next two (2) weeks. (CX 4 at 10)

Even assum ng, arguendo , that C ai mant had experienced back

!Actually, an accident inside the confining space of that deck
locker is not susceptible of an eye witness. However, Claimantwas
immediately seen by a co-worker thereafter in obvious physical
distress.
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problems prior to April 14, 1998, such pre-existing condition does

not defeat the claim because it is well-settled that the

aggravation of a pre-existing condition by working conditions at

the Enpl oyer’s shipyard resulted in a new and discrete injury on
April 14, 1998, thereby making the entire disability conpensabl e
and, a fortiori, the responsibility of the Enployer.

Accordingly, | reiterate that Cainmant sustained a work-
related injury to nultiple body parts, and I so find and concl ude.

Timely Notice of Injury

Section 12(a) requires that notice of a traumatic injury or
deat h for which conpensation is payabl e nust be given withinthirty
(30) days after the date of the injury or death, or within thirty
(30) days after the enployee or beneficiary is aware of a
rel ati onship between the injury or death and the enploynent. In
the case of an occupational disease which does not immediately
result in disability or death, appropriate notice shall be given
within one (1) year after the enployee or clainmant becones aware,
or in the exercise of reasonable diligence or by reason of nedical
advi ce should have been aware, of the relationship anong the
enpl oynent, the disease and the death or disability. Odinarily,
the date on which a claimant was told by a doctor that he had a
work-related injury is the controlling date establishing awar eness,
and a claimant is required in the exercise of reasonable diligence
to seek a professional diagnosis only when he has reason to believe
that his condition would, or mght, reduce his wage-earning

capacity. Osmundsen v. Todd Pacific Shipyard , 755 F.2d 730, 732
and 733 (9th Cr. 1985); see 18 BRBS 112 (1986) ( Decisionand Order

on Remand); Lindsay v. Bethlehem Steel Corporation , 18 BRBS 20
(1986); Cox v. BradyHamilton Stevedore Company , 18 BRBS 10 (1985);
Jackson v. Ingalls Shipbuilding Division, Litton Systems, Inc. , 15

BRBS 299 (1983); Stark v. Lockheed Shipbuilding and Construction
Co.,, 5 BRBS 186 (1976). The relevant inquiry is the date of
awareness of the relationship anong the injury, enploynent and

di sability. Thorud v. Brady-Hamilton Stevedore Company , 18 BRBS
232 (1986). See also Bath Iron Works Corporation v. Galen , 605
F.2d 583 (1st G r. 1979); Geislerv. Columbia Asbestos, Inc., 14

BRBS 794 (1981).

Thi s cl osed record concl usi vely establishes, and | so find and
conclude, that the Respondents had know edge of C aimant’s worKk-
related injury on the day of its occurrence. (CX 54)

Statute of Limitations

Section 13(a) provides that the right to conpensation for
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disability or death resulting from a traumatic injury is barred

unless the claim is filed within one (1) year after the injury or

death or, if compensation has been paid without an award, within

one (1) year of the last payment of compensation. The statute of

limitations begins to run only when the employee becomes aware of

the relationship between his employment and his disability. An
employee becomes aware of this relationship if a doctor discusses

it with him. Aurelio v. Louisiana Stevedores , 22 BRBS 418 (1989).
The 1984 Amendments to the Act have changed the statute of
limitations for a claimant with an occupational disease. Section

13(b)(2) now requires that such claimant file a claim within two

years after claimant becomes aware, or in the exercise of
reasonable diligence or by reason of medical advice should have
become aware, of the relationship among his employment, the
disease, and the death or disability. Osmundsen v. Todd Pacific
Shipyards , 755 F.2d 730 (9th Cir. 1985), and the Board’s Decision

and Order on Remand at 18 BRBS 112 (1986); Manders v. Alabama Dry
Dock & Shipbuilding , 23 BRBS 19 (1989). Furthermore, pertinent
regulations state that, for purposes of occupational diseases, the

respective notice and filing periods do not begin to run until the

employee is disabled or, in the case of a retired employee, until

a permanentimpairmentexists. Lombardiv. General Dynamics Corp.,
22 BRBS 323, 326 (1989); Curit v. Bath Iron Works Corp. , 22 BRBS
100 (1988); Lindsay v. Bethlehem Steel Corporation , 18 BRBS 20

(1986); 20 C.F.R §702.212(b) and §702.222(c).

It is well-settled that the Enployer has the burden of
establishing that the claim was not tinely filed. 33 US.C

8920( b) ; Fortierv.General Dynamics Corporation , 15 BRBS 4 (1982),
appeal dismissed sub nom. Insurance Company of North America v.
Benefits Review Board , 729 F.2d 1441 (2d Cr. 1983).

Claimant’ s claimfor conpensation, dated May 4, 1998 (CX 55),
was received by the Respondents on My 4, 1998. (CX 56)
Accordingly, Cainmant has conplied with the requi renents of Section
13(a) of the Act.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econom c

concept based upon a nedi cal foundation. Quickv.Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owensv. Traynor , 274 F. Supp. 770 (D. M.
1967), affd, 396 F.2d 783 (4th Cr. 1968), cert.denied , 393 U. S

962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedi cal condition al one. Nardellav.Campbell Machine,

Inc., 525 F.2d 46 (9th Gr. 1975). Consideration nust be given to
cl ai mant' s age, education, industrial history and the availability
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of work he can perform after the injury. American Mutual Insurance
Company of Boston v. Jones , 426 F.2d 1263 (D.C.Cir.1970). Even
a relatively minor injury may lead to a finding of total disability

if it prevents the employee from engaging in the only type of

gainful employment for which he is qualified. ( Id. at 1266)

Claimant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presumption.
Carroll v. Hanover Bridge Marina , 17 BRBS 176 (1985); Hunigman v.
Sun Shipbuilding & Dry Dock Co. , 8 BRBS 141 (1978). However, once
Claimant has established that he is unable to return to his former
employment because of a work-related injury or occupational
disease, the burden shifts to the employer to demonstrate the
availability of suitable alternate employment or realistic job
opportunities which claimant is capable of performing and which he
could secure if he diligently tried. New Orleans (Gulfwide)
Stevedoresv. Turner , 661F.2d 1031 (5th Cir. 1981); Air Americav.
Director , 597 F.2d 773 (1st Cir. 1979); American Stevedores, Inc.
v. Salzano , 538 F.2d 933 (2d Cir. 1976); Preziosi v. Controlled
Industries , 22 BRBS 468, 471 (1989); Elliott v. C & P Telephone
Co., 16 BRBS 89 (1984). While Claimant generally need not show
that he has tried to obtain employment, Shell v. Teledyne Movible

Offshore, Inc. , 14 BRBS 585 (1981), he bears the burden of
demonstrating his willingness to work, Trans-State Dredging V.
Benefits Review Board , 731 F.2d 199 (4th Cir. 1984), once suitable

alternate employment is shown. Wilson v. Dravo Corporation , 22
BRBS 463, 466 (1989); Royce v. Elrich Construction Company , 17BRBS
156 (1985).

On the basis of the totality of this closed record, | find and
conclude that Claimant has established that he cannot now return to
work as a painter/shipbuilder. The burden thus rests upon the
Respondents to demonstrate the existence of suitable alternate
employment in the area. If the Respondents do not carry this
burden, Claimant is entitled to a finding of total disability.

American Stevedores, Inc. v. Salzano , 538 F.2d 933 (2d Cir. 1976);
Southernv. Farmers Export Company , 17BRBS 64 (1985). Inthe case

at bar, the Respondents did not submit any evidence as to the

availability of suitable alternate employment. See Pilkington v.

Sun Shipbuilding and Dry Dock Company , 9 BRBS473(1978), aff'd on
reconsideration after remand , 14 BRBS 119 (1981). Seealso Bumble
Bee Seafoods v. Director, OWCP , 629 F.2d 1327 (9th Cir. 1980). |

therefore find Claimant has a total disability.
In the case at bar, the Respondents have offered a

surveill ance videotape (CX 51) of Claimant’s activities on August
19 and 27, 1998, as well as the testinony of Stephen Handcock
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(CX 50) in an attempt to demonstrate that Claimant is not totally

disabled. Mr. Handcock, a licensed private investigator since

1992, was employed by the Carrier on or about May 22, 1998 to

nonitor Claimant’s activities and his prelimnary report is dated
June 30, 1998. (CX 48) A second and final report is dated August
31, 1998. (CX 49) M . Handcock and M. Stephen Jasternsky
performed the actual surveillance together after it was determ ned
that a second investigator was needed “as M. Markee had several
ways to |leave from his residence and we wanted to cover all
directions.” M. Handcock spent a total of 42.50 hours, including
fourteen (14) hours of travel tinme investigating Caimant and M.
Jasternsky spent hours, including three (3) hours for travel.
(CX 51 at 3-19)

In the course of their surveillance of the O aimnt they did
not observe C ai mant doi ng any gardeni ng, any di ggi ng of any ki nd,
any work either on the house or on the grounds, or carrying any
tool s or doing any painting, clinbing | adders, or choppi ng wood or
fishing or hunting, playing golf or any other sporting activities
or playing with or lifting his children or engaging in any other
physi cal activities other than standing, sitting or wal king. M.
Handcock di d observe O ai mant wal king with “a slight Iinp” and did
not interview any w tnesses during the course of his investigation
al though he did talk to Tinothy Hodgdon on June 24, 1998, at 8:15
a.m, at which time M. Hodgon advised him that “M. Markee
potentially (was) screening his calls.” Earlier in that day, at
5:37 a.m, a yellow pickup truck with New York license plates
departed the Markee resi dence and was driven to the Enpl oyer’s yard
and M. Handcock | ater |earned that the driver was Lee R Karkuff.
Wil e there was a notorcycle covered with atarpaulinin Caimnt’s
yard, M. Handcock did not see it noved at all fromthat position.
(CX 51 at 19-25)

I note that M. Handcock’ s June 30, 1998 report states in the
details section: “The Claimant alleges a |low back injury. The
i nsurance conpany had received an anonynous call from the nunber
(deleted)? stating the Cdaimant was ‘scamming the insurance
conmpany’.” I also note that the surveillance reports total
ei ghteen (18) pages (CX 48 and CX 49) and all that the videotape
and the reports establish is that Caimant is not totally bedridden
or housebound, that his limted activities do not contradict or
i npeach his Septenber 25, 1998 deposition testinony given before
Gl ai mant was given a copy of the surveillance videotape. (CX 51)
I note that the Benefits Review Board has even permtted an award
of benefits to an enpl oyee while incarcerated. In this regard, see

2The telephone number has been deleted from this decision for
obvious privacy reasons.
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Allen v. Metropolitan Stevedore , 8 BRBS 366 (1978) | also note

that there is no videotape of Claimant and his wife apparently

shopping at a grocery store on Saturday June 27, 1998, Claimant

exiting the store “10 to 15 mnutes later,” walking with “a slight
[inmp” and “with a small potted plant in hand.” (CX 51 at 231)

Accordingly, in view of the foregoing, | find and concl ude
that Caimant is totally disabled and has been since April 14,
1998.

Caimant's injury has not becone permanent. A per manent

disability is one which has continued for a |l engthy period and is
of lasting or indefinite duration, as distinguished from one in
which recovery nerely awaits a normal healing period. General
Dynamics Corporation v. Benefits Review Board , 565 F.2d 208
(2d Gr. 1977); Watson v. Gulf Stevedore Corp. , 400 F.2d 649 (5th
Cr. 1968), cert. denied , 394 U.S. 976 (1969); Seidelv. General
Dynamics Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shipbuilding Co. , 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shipbuilding and Construction Company , 17 BRBS 56 (1985); Masonv.
Bender Welding & Machine Co. , 16 BRBS 307, 309 (1984). The
tradi ti onal approach for determ ning whether an injury is permanent
or tenporary is to ascertain the date of “maxi num nedical
i mprovenent.” The determnation of when maxi num nedical
i nprovenent is reached so that claimant's disability may be said to
be permanent is primarily a question of fact based on nedical
evi dence. Lozadav.Director, OWCP , 903 F. 2d 168, 23 BRBS 78 ( CRT)
(2d G r. 1990); Hitev. Dresser Guiberson Pumping , 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority,

21 BRBS 248 (1988); Wayland v. Moore Dry Dock , 21 BRBS 177 (1988);
Eckley v. Fibrex and Shipping Company , 21 BRBS 120 (1988); Williams
v. General Dynamics Corp. , 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sone future tinme. Meeckev.l.S.0.Personnel Support
Department , 10 BRBS 670 (1979). The Board has also held that a
di sability need not be “eternal or everlasting” to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporationv.White , 617 F.2d 292
(5th Gr. 1980), affg 9 BRBS 138 (1978). Such future changes nmay
be considered in a Section 22 nodification proceeding when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Company, 16 BRBS 282 (1984), affd , 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th Cr. 1985).
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Permanent disability has been found where little hope exists
of eventual recovery, Air America, Inc. v. Director, OWCP , 597F.2d
773 (1st Cir. 1979), where claimant has already undergone a large
number of treatments over a long period of time, Meecke v. 1.S.0.
Personnel Support Department , 10 BRBS670 (1979),eventhoughthere
is the possibility of favorable change from recommended surgery,
and where work within claimant's work restrictions is not
available, Bellv. Volpe/Head Construction Co. , 11 BRBS377(1979),
and on the basis of claimant’s credible complaints of pain alone.
Ellerand Co. v. Golden , 620F.2d 71 (5th Cir. 1980). Furthermore,
there is no requirement in the Act that medical testimony be
introduced, Ballard v. Newport News Shipbuilding & Dry Dock Co. , 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp. , 8 BRBS
451 (1978), or that claimant be bedridden to be totally disabled,
Watson v. Gulf Stevedore Corp. , 400 F.2d 649 (5th Cir. 1968).
Moreover, the burden of proofin atemporary total case is the same
as in a permanent total case. Bell , supra . Seealso Walkerv.AAF
Exchange Service , 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp. , 3 BRBS 490 (1976). There is no requirement
that claimant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers Company,
8 BRBS 533 (1978), and an award of permanent total disability may
be modified based on a change of condition. Watson v. Gulf
Stevedore Corp., supra .

An employee is considered permanently disabled if he has any
residual disability after reaching maximum medical improvement.
Lozada v. General Dynamics Corp. , 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commercial Workers , 13
BRBS 148 (1989); Trask v. Lockheed Shipbuilding & Construction Co. ,
17 BRBS 56 (1985). A condition is permanent if claimant is no
longer undergoing treatment with a view towards improving his

condition, Leech v. Service Engineering Co. , 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority , 13 BRBS 446 (1981).

Claimant has not yet reached maximum medical improvement as
additional medical care and treatment has been recommended to
return himto the status quo ante he enjoyed on April 13, 1998. In
fact, Clai mant’ s recovery has been del ayed significantly because
Respondents would not authorize all of the nedical treatnent
required by d ai mant.

Average Weekly Wage

For the purposes of Section 10 and the determ nation of the
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employee’s average weekly wage with respect to a claim for
compensation for death or disability due to an occupational
disability, the time of injury is the date on which the employee or
claimant becomes aware, or on the exercise of reasonable diligence

or by reason of medical advice should have been aware, of the
relationship between the employment, the disease, and the death or

disability. Todd Shipyards Corp. v. Black , 717 F.2d 1280 (9th Cir.
1983); Hoey v. General Dynamics Corporation , 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp. , 17 BRBS 17 (1985); Yalowchuck v.
General Dynamics Corp. , 17 BRBS 13 (1985).

The Act provides three methods for computing claimant’s
average weekly wage. The first method, found in Section 10(a) of
the Act, applies to an employee who shall have worked in the
employment in which he was working at the time of the injury,

whether for the same or another employer, during substantially the
whole of the year immediately preceding his injury. Mulcare v.
E.C. Ernst, Inc. , 18 BRBS 158 (1987). "Substantially the whole of

the vyear” refers to the nature of Caimant's enploynent, ie,
whether it is intermttent or permanent, Eleazar v. General

Dynamics Corporation , 7 BRBS 75 (1977), and presupposes that he
coul d have actually earned wages during all 260 days of that year,
O’Connorv. Jeffboat, Inc. , 8 BRBS 290, 292 (1978), and that he was

not prevented from so working by weather conditions or by the
enpl oyer's varying daily needs. Lozupone v. Stephano Lozupone and

Sons, 12 BRBS 148, 156 and 157 (1979). A substantial part of the
year may be conposed of work for two different enployers where the
skills used in the two jobs are highly conparable. Hole v. Miami
Shipyards Corp., 12 BRBS 38 (1980), revd and remanded on other

grounds, 640 F.2d 769 (5th G r. 1981). The Board has held that
since Section 10(a) ains at a theoretical approximation of what a
cl ai mant coul d i deally have been expected to earn, tine | ost due to

strikes, personal business, illness or other reasons is not
deducted from the conputation. See O’Connor v. Jeffboat, Inc.,
8 BRBS 290 (1978). See also Brien v. Precision Valve/Bayley

Marine , 23 BRBS 207 (1990); Klubnikinv.CrescentWharf& Warehouse

Co.,, 16 BRBS 183 (1984). Mor eover, since average weekly wage
i ncl udes vacation pay in lieu of vacation, it is apparent that tinme
taken for vacation is considered as part of an enployee's tinme of
enpl oynent. See Watersv. Farmer’s Export Co. , 14 BRBS 102 (1981),
aff'd per curiam , 710 F.2d 836 (5th G r. 1983). Accordingly, this
Adm ni strative Law Judge should include the weeks of vacation as
time which claimant actually worked in the year preceding his
i njury. Duncanv. Washington Metropolitan Area Transit Authority,

24 BRBS 133, 136 (1990); Gilliamv. Addison Crane Co. , 21 BRBS 91
(1987). The Board has held that 34.4 weeks' wages do constitute
"substantially the whole of the year,” Duncan, supra , but 33 weeks
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is not a substantial part of the previous year. Lozupone, supra.

Claimant worked for the Employer for the 52 weeks prior to April

14, 1998. However, as Caimant’s average weekly wage should
include his concurrent wages as a painting contractor, Section
10(a) is inapplicable. The second nethod for conputing average
weekl y wage, found in Section 10(b), cannot be applied because of
the paucity of evidence as to the wages earned by a conparable
enpl oyee. Cf. Newpark Shipbuilding & Repair, Inc. v. Roundtree,

698 F.2d 743 (5th G r. 1983), rev'gon other grounds 13 BRBS 862
(1981), rehearing granted en banc , 706 F.2d 502 (5th G r. 1983),
petition for review dismissed , 723 F.2d 399 (5th Cir. 1984), cert.

denied , 469 U.S. 818, 105 S.Ct. 88 (1984).

Whenever Sections 10(a) and (b) cannot "reasonably and fairly
be applied,” Section 10(c) is applied. See National Steel &
Shipbuilding Co. v. Bonner , 600 F.2d 1288 (9th G r. 1979); Gilliam
v. Addison Crane Company , 22 BRBS 91, 93 (19987). The use of
Section 10(c) is appropriate when Section 10(a) is inapplicable and
the evidence is insufficient to apply Section 10(b). See generally

Turney v. Bethlehem Steel Corporation , 17 BRBS 232, 237 (1985);
Cioffi v. Bethlehem Steel Corp. , 15 BRBS 201 (1982); Holmes v.

Tampa Ship Repair and Dry Dock Co. , 8 BRBS 455 (1978); McDonoughv.

General Dynamics Corp. , 8 BRBS 303 (1978). The primary concern
when applying Section 10(c) is to determne a sum which "shall
reasonably represent the . . . earning capacity of the injured
enpl oyee.” The Federal Courts and the Benefits Review Board have

consistently held that Section 10(c) is the proper provision for
cal cul ating average weekly wage when the enployee received an
increase in salary shortly before his injury. Hastings v. Earth
Satellite Corp., 628 F.2d 85 (D.C. G r. 1980), cert. denied, 449
U. S. 905 (1980); Mirandav.Excavation Construction, Inc. , 13 BRBS
882 (1981). Section 10(c) is the appropriate provision where
cl ai mant was unable to work in the year prior to the conpensable
infjury due to a non-work-related injury. Klubnikin v. Crescent
Wharf and Warehouse Company , 16 BRBS 182 (1984). Wen a cl ai mant
rejects work opportunities and for this reason does not realize
earnings as high as his earning capacity, the claimnt's actual
ear ni ngs shoul d be used as his average annual earnings. Cioffiv.
Bethlehem Steel Corp. , 15 BRBS 201 (1982); Conatser v. Pittsburgh
Testing Laboratory , 9 BRBS 541 (1978). The 52 week divisor of
Section 10(d) nust be used where earnings' records for a full year
are avail able. Roundtree , supra , 13 BRBS 862 (1981); compare Brown
v. General Dynamics Corporation , 7 BRBS 561 (1978). See also
McCulloughv. Marathon LeTourneau Company , 22 BRBS 359, 367 (1989).

The parties took a discovery deposition of Robert S. Am don
(RX 13, Two volunes) and M. Amdon, a certified vocational
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rehabilitation counselor who has worked full-time in that field

since 1985, testified as to his professional qualifications for

another company for two and one-half years and then since December

of 1987 for his own firm doing business as Amidon Counselling

Services working with patients dealing with determining job

placement, transferrable skills and career alternatives within

their physical limitations and job restrictions. Mr. Amidon has

done such work for Attorney Gabree once or twice in the past

dealing with claims under the Longshore Act, in addition to the

case at bar. This is M. Amdon’s first matter involving the
determination of an enployee’'s average weekly wage pursuant to
Section 10(c). M. Amdon net with C ai mant and Attorney Gabree on
Novenber 2, 1998 and that “first substantive interaction” is
reflected in six pages of interview notes M. Am don. Deposition
Exhibit 1 is M. Amdon’s billing statenment and Deposition Exhibit
2 are the interview notes. Deposition Exhibit 3 reflects “sone
determ nations as to the earnings that M. Mirkee m ght enjoy” in
sel f-enpl oynent as a carpenter, painter, drywall and carpenter
based on several different scenarios such as 20-day and 30-day work
weeks, at $25 per hour, M. Am don describing the docunent as
“really incomplete.” (RX 13, Vol. I, 3-20)

M. Amdon, after discussing Caimnt’s enploynent history
since his discharge frommlitary service in 1980(?), testified
that his notes reflect that aimant told M. Am don that he was
earning $13.00 to $14.00 per hour in self-enploynent in 1996, and
Deposition Exhibit 8 and Caimant’s tax returns were used by
Claimant to corroborate that 1996 hourly rate, M. Am don remar ki ng
that he “was not asked to find out exactly what he’d earned” but to
ascertain “his earnings capacity” and “of what he was capabl e of
earning” in such self-enploynent. M. Amdon utilized *“a
publication by Marshall and Swift that defines specific costs of
work that is done in the painting and carpentry stuff,”® a
publication with which Caimant was famliar and which he used to
estimate a particular job for a custoner. d ai mant advi sed M.
Am don how he estimated floor work, decorative painting, regular
pai nting, roofing work, etc., and that he did such sel f-enpl oynent
wor k si x days each week in the tinme period fromDecenber of 1996 to
April of 1997. Deposition Exhibit 4, dated Decenber 17, 1998, the
date of the deposition, relates to a conversation he had wth
Attorney Gabree relating to Section 10(c) and a determ nation of
“the reasonabl e val ue of services of (the) enployee or the cost of
hiring sonebody to do the work that he was doing.” M. Am don,
after researching the issue, was able to arrive at a determ nation
as to the reasonabl e val ue of daimant’s sel f-enpl oyed servi ces and

3Marshall Evaluation Service, Marshall and Swift, The Building
Cost People, published in 1998.
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as to the cost of hiring someone to do the work in the event that

he were not able to perform that work, and those values, depending

upon the type of work, are reflected in Deposition Exhibit 5. For

example, working sixty (60) hours per week at $25.00 per hour would

produce “earning(s) in the neighborhood of $75,000.00 a year.”
According to M. Amidon, Claimant’s hourly rate as a pai nter woul d
vary froma |l ow of $12.00 to a high of $35.00. Deposition Exhibit
8 refers to the $20,423.47 Cdaimant earned from his work for
vari ous custonmers of Markee Painting. Deposition Exhibit 6
contains information that M. Am don received fromthe Departnent
of Labor in the Portland area about certain wage records in the
area. Deposition Exhibit 7 are the Maine Construction Wage Rates
of 1997 for various trades such as a carpenter. (RX 13, Vol. |
21- 56)

Deposition Exhibit 8, entitled Incone Calculations, is a
docunent obtained fromAttorney Gabree at the tine of the Novenber
2, 1998 interview at the attorney’'s office. M. Amdon reviewed
certain of Claimant’s tax returns not so nmuch as to confirmthe
actual earnings but nostly to confirm that he had been working
during those years. Deposition Exhibit 11, a docunent furnished by
Attorney Gabree, actually supports Deposition Exhibit 8 and rel ates
to paynents, invoices and checks of the subcontracti ng work done by
Cl aimant. Deposition Exhibit 10 are ceratin of C aimant’s nedi cal
records. Caimnt advised M. Am don that he had hired enpl oyees
to assist himin his self-enploynment business but that this would
not have a bearing on his opinions “because (his) cal cul ations took
a different track in ternms of (his) arithmetic tracking of
ear ni ngs.” VWile M. Amdon is aware that O ainmant declared
bankruptcy in the sunmer of 1998, he did not request the bankruptcy
file because that would have no bearing on Cainmant’s earning
potential in self-enploynment. (RX 13 a, Vol. Il 3-15)

Wth reference to Caimant’s earning potential as Markee
Painting, Cainmnt working sixty (60) hours per week, at $25 an
hour, fifty (50) weeks a year, woul d be expected to earn $75, 000. 00
or an Average Wekly Wage of $1,500.00. While M. Am don conceded
that a sel f-enpl oyed painter woul d i ncur certain expenses and costs
i n doi ng busi ness, he did not factor those expenses in determning
gross incone and his Average Wekly Wage because “it really would
depend on how he charged his clients,” i.e. , “in sone cases there’'s
an hourly wage plus costs and expenses, for instance, for paint,
for materials.” M. Am don pointed out that Deposition Exhibit 8,
refl ecting “roughly a $32, 000 gross figure results in approxi mately
$20,000 net,” after deduction of certain business costs. M.
Am don was not aware that C aimant testified at his deposition that
he was earni ng an average or $20 per hour in his painting business.
M. Am don opined that it would cost O aimant $35 an hour to hire
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someone to do decorative painting that Claimant cannot perform, or
$105,000 per annum. (RX 13a, Vol. Il, 16-29)

Mr. Amidon is aware of at least “half a dozen” ways to
cal cul ate the reasonabl e value of an enployee’ s services, one of
which i s determ ning “the repl acenent val ue of those services.” He

al so | earned during his Novenber 2, 1998 interview of the O ai mant
that G aimant regularly worked eighty (80) hours per week in the
years prior to April of 1998. |In addition to the forty (40) hours
per week working for the Enployer, Caimant in self-enploynent, at
$25 an hour, could earn approxi mately $25, 000 a year (for 20 hours
weekly), $37,500 a year (for 30 hours) and $50, 000 (for 40 hours).
(RX 13A, Vol 11, 30-33)

The parties also deposed M. Amdon on January 11, 1999
(RX 79) and M. Amdon restated that he had been retained by
Attorney Gabree to determne (1) “the reasonable value of the
servi ces of an enployee engaged in self-enploynent” and (2) “the
cost of hiring anot her worker of conparabl e skill and experience to
do Ken Markee’'s work.” (RX 79 at 20) In between his Decenber 17,
1998 and his January 11, 1999 depositions, M. Am don had the
opportunity to view the hearing testinmony of the Caimant and
Darci e Page and the deposition testinony of Merritt Gover, Chad
Duncan, Dr. Maurice Knapp, as well as the Septenber 29, 1998
Concentra report of Abraham Memana, a docunent identified as
Deposition Exhibit 2. M. Am don al so spoke to the O ai mant and he
verified certain figures M. Am don had used in Deposition Exhibit
1. (CX 79 at 20-28)

M. Amidonidentified Claimant’s transferrabl e skills based on
his self-enployment work in the painting business, his work
bui | di ng yachts for the Enployer and his other work, all of which
i nformati on was obtained during a 90 mnute interview on Novenber
2, 1998 and a subsequent 15 m nute tel ephone conversation. M.
Amidon reiterated his opinions that Caimant regularly worked
ei ghty (80) hours per week prior to his April 14, 1998 injury, that
he woul d have continued to work those hours but for that injury,
that he would have earned for working 20, 30, 40, 60, 70 and 80
hours per week, based upon an hourly rate of $25.00, the foll ow ng
amount s $50, 000. 00 (for 40 hours) in addition to his earnings for
t he Enpl oyer; $37,500.00 (for 30 hours); $25, 000.00 (for 20 hours),
$75, 000. 00 (for 60 hours); $87,500.00 (for 70 hours); $100, 000. 00
(for 80 hours), all of which work would be in addition to work for
the Enployer. Two thousand hours, fifty weeks per year at forty
hours per week, is considered full-tinme wrk on an annual basis.
Wth reference to hiring soneone to assist the Claimant, M. Am don
estimated that it would cost approxinmately $18,000.00 to hire a
subcontractor to assist the aimant. (CX 79 at 29-66)
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M. Amdon disagreed with M. Mnmana s Decenber 29, 1998
report wherein M. Mnmana opined that Caimnt’s wage and tax
records between 1993 and 1997 established an average hourly incone
of $13.87, M. Anmidon opining that Caimant could be expected to
earn $25 an hour as a painter as a weighted average between a | ow
of $12 and a high of $35 per hours, producing an hourly rate of
$25.11. M. Amidon’s answers “essentially” did not change in the
i nterval between his two depositions. He again conceded that that
hourly rate did not factor in any of the usual costs associ ated
wi th conducti ng a painting business, such as purchasi ng paints and
supplies or hiring subcontractors to assist in doing the work
(CX 79 at 67-80)

M. Am don conceded that Schedule C of Caimant’s 1997 tax
return reflected the foll ow ng:

$32, 000. 00 gr oss pay
- $11,631. 29 busi ness costs
- $ 3,032.00 supplies, etc.
$17, 190. 66+ net
+ 52=
$ 330,59 as an Average Wekly Wage

M. Am don al so agreed that factoring in a certain percentage
representing costs and expenses to his previously expressed annual
earning capacity of $57,000.00 to approxinmately $46,000.00 or
$47,000.00. He also agreed that C aimant never earned nore than
$46,000.00 in any of those years. M. Amdon, in determning
Cl aimant’ s earning capacity, would not factor in as business costs
itenms such as telephone services, depreciation of cars, etc.
because the “question of what an earning capacity is typically the
gross incone.” Claimant’s replacenent costs would al so be pretty
much synonynous with what C ai mant coul d be expected to earn. (CX
79 at 81-113)¢

G aimant submts that in addition to the forty (40) hours per
week he worked for the Enployer, he routinely worked another forty
(40) hours that week as a painting contractor. However, | find
that figure of eighty (80) hours per week to be unreasonable,
especially as Claimant’ s tax records do not refl ect annual earnings
above $47,000.00. This Admi nistrative Law Judge regul arly devotes
about sixty (60) hours per week to presiding over cases, drafting
decisions, etc., as well as performng the usual duties of a

4Objections raised at Mr. Am don’ s depositions by either side
are overruled as the information sought is relevant and materi al
herein and the objections really go to the weight to be accorded to
the testinony.
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District Chief Judge. This still leaves a reasonable amount for
family obligations.

Thus, | find and conclude that sixty (60) hours per week is a
reasonable amount, especially as this closed record establishes
that certain of Claimant’s custonmers have testified that they did
not see that nmuch of Claimant at the job site.

Cl ai mant submts that his average hourly rate for the twenty
(20) hours per week he devoted to Markee Pai nting Conpany shoul d be
rei moursed at the hourly rate of $25.00, based on M. Amdon’s
expert opinion. (CX 84) On the other hand, Respondents submt
that an hourly rate of $12 or $15 is nore appropriate, if these
concurrent earnings are to be factored in at all. (RX 16)

| find an hourly rate of $20.00 i s appropriate as a reasonabl e
determnation of Caimant’s concurrent wages as a painting
contractor, thereby producing an average weekly wage of $400.00
($20.00 x 20=) for these concurrent wages. Thus, as the parties
have stipul ated that C aimant’s wages with the Enpl oyer produced an
aver age weekly wage of $582.13, Caimant’s average weekly wage as
of the date of his injury may reasonably be set as $982. 13.

Medical Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc. , 8 BRBS 130
(1978). The test is whether or not the treatnment is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Colburn v. General Dynamics Corp. , 21 BRBS 219, 22
(1988); Barbour v. Woodward & Lothrop, Inc. , 16 BRBS 300 (1984).
Entitlement to nedical services is never tine-barred where a
disability is related to a conpensable injury. Addison v. Ryan-

Walsh Stevedoring Company , 22 BRBS 32, 36 (1989); Mayfield v.
Atlantic & Gulf Stevedores , 16 BRBS 228 (1984); Dean v. Marine
Terminals Corp., 7 BRBS 234 (1977). Furt hernore, an enpl oyee's

right to select his own physician, pursuant to Section 7(b), is
wel | settled. Bulone v. Universal Terminal and Stevedore Corp.

8 BRBS 515 (1978). Cdaimant is also entitled to rei nbursenent f or
reasonabl e travel expenses in seeking nedical care and treatnent

for his work-related injury. Tough v. General Dynamics
Corporation, 22 BRBS 356 (1989); Gilllam v. The Western Union
Telegraph Co., 8 BRBS 278 (1978).

I n Shahady v. Atlas Tile & Marble , 13 BRBS 1007 (1981), revd
on other grounds, 682 F.2d 968 (D.C. Cr. 1982), cert. denied, 459
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U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant’s entittement to an initial free choice of a
physician under Section 7(b) does not negate the requirement under
Section 7(d) that claimant obtain employer’s authorization prior to

obtaining medical services. Banks v. Bath Iron Works Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding

Division, Litton Systems, Inc. , 15 BRBS 299 (1983); Beynum v.
Washington Metropolitan Area Transit Authority , 14 BRBS956(1982).

However, where a claimant has been refused treatment by the
employer, he need only establish that the treatment he subsequently

procures on his own initiative was necessary in order to be

entitled to such treatment at the employer’s expense. Atlantic &

Gulf Stevedores, Inc. v. Neuman , 440 F.2d 908 (5th Cir. 1971);
Matthews v. Jeffboat, Inc. , 18 BRBS at 189 (1986).

Anemployer’sphysician’sdetermination thatclaimantisfully
recovered is tantamount to a refusal to provide treatment.
Slattery Associates, Inc. v. Lloyd , 725 F.2d 780 (D.C.Cir.1984),
Walker v. AAF Exchange Service , 5 BRBS 500 (1977). All necessary
medical expenses subsequent to employer’'s refusal to authorize
needed care, including surgical costs and the physician’s fee, are

recoverable. Roger's Terminal and Shipping Corporation V.

Director, OWCP, 784 F.2d 687 (5th Cir. 1986); Anderson v. Todd
Shipyards Corp. , 22 BRBS 20 (1989); Ballesteros v. Willamette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the examination. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover medical
costs incurred. Betz v. Arthur Snowden Company , 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by |late delivery of the physician's
report. Roger's Terminal , supra .

It is well-settled that the Act does not require that an
infjury be disabling for a claimant to be entitled to nedical

expenses; it only requires that the injury be work related.
Romeike v. Kaiser Shipyards , 22 BRBS 57 (1989); Winstonv. Ingalls
Shipbuilding, 16 BRBS 168 (1984); Jackson v.Ingalls Shipbuilding,

15 BRBS 299 (1983).

As already noted, the final issue in this case concerns the
conpensability of Caimant’s nedical bills. These consi st
primarily of bills associated with two separate procedures: A)
Caimant’ s neck MRI; and B) his schedul ed spinal fusion surgery in
January of 1999.
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Despite the magnitude of evidence in this case, there is
relatively little evidence which addresses the two separate issues
generated by the carrier’s refusal to pay for his neck MRl bill
i) causation of his neck problem and ii) the reasonabl eness and
necessity of the bill under 87 of the Act.

Contrary to suggestions by the Respondents, Cainmant has
conpl ai ned of upper back, neck and upper extremty problens since
his injury on April 14, 1998. These conplaints are docunented in
the April 30, 1998 diagramrequired by Dr. Mran's office. (CX 1)
Dr. Webster’s phone | og note of May 18, 1998 further docunents the
enpl oyee’ s conplaints in this regard. (CX 16)

They are further substantiated in Dr. Webster’s report of July
21, 1998 in which she notes that C ai mant had been conplaining to
her office of “nunbness in his hands and pain in his upper back
since his original injury of 4-14-98." (CX 19)

Li kew se, Dr. Bouffard docunented the enployee’s “cervica
pain” in his June 2, 1998 and July 14, 1998 reports, noting that
the problens were “work related” in both reports. (CX 28) His
conprehensive patient health history docunents the existence of
G ai mant’ s neck and upper back synptons since his injury on Apri
14, 1998. (CX 31)

Dr. Webster recommended that Cl ai mant recei ve the cervical M
test (CX 21 at 29, 30) and the patient’s synptons “follow ng his
acci dent” caused her to do so. (CX 21 at 31) She noted that the
possibility that the April 14, 1998 injury may have al so produced
upper extremty, upper back and neck synptons notivated her desire
to have the cervical MR done. (CX 21 at 33)

The only countervailing evidence on this issue was provided in
Dr. Kolkin's opinion. However, | find to be nore probative the
per suasi ve opi nions of Claimant’ s treati ng physici ans, as di scussed
above.

G ai mant has suffered “harnt in the formof upper back, upper
extremty and neck synptons. He therefore has satisfied the first
requi rement of the 820 presunption. The record also clearly
establ i shes that conditions existed in his work which could have
caused his injuries; his enploynment required himto perform his
work as a painter while twisting in tight quarters and in other
physi cal work consistent with that typically required of a painter
in a boat yard. Furthernore, | have already concluded that
Caimant was injured on April 14, 1998 while working at Hodgdon
Yachts. Accordingly, there is no doubt that the second requirenent
of the 820 presunption has been satisfied. Accordingly, the
Caimant here has therefore successfully invoked the 820
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presumption and has established a prima facie case that his upper
extremity, upper back, and neck symptoms arose out of and in the
course of his employment, specifically when he was injured on April
14, 1998.

The Respondents have failed to rebut this prima facie case.
However, unlike the analysis above with regard to the Caimant’s
back i njury, Respondents have, in fact, produced evi dence that the
Claimant’s synptons do not arise out of the incident of which he
conpl ai ned. However, the production of Dr. Kolkin s opinion on
this issue is unpersuasive, and in any event, insufficient to
sustain their burden of “establish[ing] that work events neither
directly caused the injury nor aggravated the pre-existing
conditionresulting ininjury.” Quinonesv.H.B.Zachary,Inc., 32
BRBS 6, 8 (1998), citing Cairns v. Matson Terminals , 21 BRBS 252
(1988). The carrier has failed to rebut the presunption, as they
have not introduced substantial evidence to the contrary, as is
requi red. Butlerv. District Parking Management Co. , 363 F.2d 682
(1966); Manship v. Norfolk & Western Railway Co. , 30 BRBS 175
(1996). This burden neans that the carrier was required to present
speci fic and conprehensi ve evi dence sufficient to sever the causal
connection between the injury and the enploynent; this they have

failed to do. Swinton v. J. Frank Kelly, Inc. , 544 F.2d 1075, 4
BRBS 466 (D.C. Cr. 1976), cert.denied , 429 U. S. 820 (1976).
On the basis of the totality of the record, | find and

conclude that C ai mant has shown good cause, pursuant to Section
7(d). dainmant advised the Enpl oyer of his work-related i njury on
April 14, 1998 and requested appropriate nedical care and
treatnment. However, while the Respondents eventually did accept
the claimand did authorize certain nmedical care, the Respondents
have failed to authorize a cervical nyel ogram and the | unbosacr al
fusion recommended by Dr. Webster. As | have already found above
that Caimant injured nmultiple body parts on April 14, 1998,
including his upper back and cervical areas, the Respondents are
responsi bl e for those expenses and t he recomrended surgery shall be
i medi ately authorized so that Caimant can have the nornal
recovery period and his residual work capacity determ ned so that
he can return to gainful enploynent as Cainmant, as a highly-
notivated and industrious individual, sinply will not want to
remai n at home, collecting conpensation checks.

Interest
Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per

annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp. , 10 BRBS 724 (1978). The Benefits Review
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Board and the Federal Courts have previously upheld interest awards
on past due benefits to ensure that the employee receives the full
amount of compensation due. Watkins v. Newport News Shipbuilding

& Dry Dock Co. , 8 BRBS 556 (1978), aff'd in  pertinent part and

rev’d on other grounds sub nom. Newport News v. Director, OWCP, 594
F.2d 986 (4th Cir. 1979); Santosv. General Dynamics Corp. , 22 BRBS
226 (1989); Adams v. Newport News Shipbuilding , 22 BRBS 78 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 26, 50 (1989); Caudill v.

Sea Tac Alaska Shipbuilding , 22 BRBS 10 (1988); Perry v. Carolina
Shipping , 20 BRBS 90 (1987); Hoey v. General Dynamics Corp.,

17 BRBS 229 (1985). The Board concluded that inflationary trends
in our economy have rendered a fixed six percent rate no longer
appropriate to further the purpose of making claimant whole, and
held that “. . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to

reflect the yield on United States Treasury Bills . . . .” Grant
v. Portland Stevedoring Company , 16 BRBS 267, 270 (1984), modified
on reconsideration , 17 BRBS 20 (1985). Section 2(m) of Pub. L.

97-258 provided that the above provision would becone effective
Cctober 1, 1982. This Order incorporates by reference this statute
and provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the D strict
Di rector.

Section 14(e)

Caimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as the
Respondents have tinely controverted Claimant’s entitlenment to
benefits. (CX 56, RX 68) Ramos v.Universal Dredging Corporation,

15 BRBS 140, 145 (1982); Garner v. Olin Corp., 11 BRBS 502, 506
(1979).

Attorney’s Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer and its
Carrier (“Respondents”). Claimant's attorney shall file a fee
application concerning services rendered and costs incurred in
representing Cainmant after July 10, 1998, the date of the infornal
conf er ence. Services rendered prior to this date should be
submtted to the District Director for her consideration. The fee
petition shall be filed within thirty (30) days of receipt of this
deci si on and Respondents’ counsel shall have fourteen (14) days to
conment t hereon.
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ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law
and upon the entire record, | issue the following compensation
order. The specific dollar computations of the compensation award
shall be administratively performed by the District Director.

It is therefore ORDERED that:

1. The Employerand Carrier (“Respondents”) shall pay to the
Cl ai mant conpensation for his tenporary total disability fromApril
15, 1998 through the present and conti nui ng, based upon an average
weekly wage of $980.13, such conpensation to be conputed in
accordance with Section 8(b) of the Act.

2. The Respondents shall receive credit for all amounts of
conpensation previously paid to the Claimant as a result of his
April 14, 1998 injury.

3. Interest shall be paid by the Respondents on any accrued
benefits at the T-bill rate applicable under 28 U S. C 81961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District Director.

4. The Respondents shall furnish such reasonabl e,
appropriate and necessary nedical care and treatnent as the
Caimant's work-related injury referenced herein my require,
including authorizing and paying for those nedical expenses
specifically discussed herein, as well as paynent of those nedi cal
bills in evidence as CX 11, CX 20, CX 26, CX 34, CX 44, CX 52.

5. Claimant's attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and fully
itemzed fee petition, sending a copy thereof to Respondents'
counsel who shall then have fourteen (14) days to conmment thereon.
This Court has jurisdiction over those services rendered and costs
incurred after the informal conference on July 10, 1998.

DAVID W. DI NARDI

Adm ni strative Law Judge
Dat ed:
Bost on, Massachusetts
DVWD: | n
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